United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit - 


No. 21,164 


Vv. 


DISTRICT OF COLUMBIA,, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


aca 
eae 


FRED OCT 17 1967 JOHN J. SPRIGGS, JR., 
614 Indiana Avenue, N-W. 


Wotlen Qfrentooes Washington, D.C. 20004. 
CLERK Attorney for Appellant. bs 


(i) 


QUESTIONS PRESENTED 


1. Is the Federal Employees’ Compensation Act, 5 USCA, Sec- 
tion 751 et seq, the sole remedy for an employee if it can be shown 
that the employer ordered the employee to retire on disability as 
provided under the Civil Service Retirement Act, 5 USCA, Section 
2257? 


2. Is Summary Judgment proper if there are questions of fact 
to be determined? 


3. Can an employer defend an action in tort against him a 
damages alleged to have been sustained by reason of the employer's 
willful misconduct by claiming that the Federal Employee’s Com- 
pensation Act is the sole and exclusive remedy? 

4. Is a Federal Employees’ Workmen’s Compensation Act the 
exclusive remedy of an employee injured by reason of his employer’s 


deliberate violation of the safety provisions provided under that act? 


5. Can it be said as a matter of law that an employee’s injuries 
arose out of his employment if it be shown that the Department of 
Labor found that they did not? 


6. Can Summary Judgment procedure in action by an employee 
against an employer, who defends under the exclusive remedy doc- 
trine, be used to close off inquiry into questions of whether the em- 
ployee did in fact obtain the benefits due under the act? : 

7. Does the wife of a Federal Employee, who retires on disa- 
bility, lose her common law right of consortium against the employer? 


8. Can a defendant as a matter of law defend an action under 
a compensation act by claiming the injuries were accidental, if the 
defendant itself, acting through its agents, created the injuries by 
reason of its own misconduct? 


9. Does the exclusive remedy doctrine apply to negligently 
created i injuries of an employer sustained by an employee when if 


(ii) 


such injuries are outside the purview of the Workmen’s Compensa- 
tion Act? 
10. Is an employer liable for injuries sustained by an employee 


by virtue of a breach of statutory duty under the Federal Employee’s 
Compensation Act? 


11. Can the exclusive remedy doctrine be used to shut off in- 
quiry as to whether an injury was, in fact, sustained in the course 
of employment, or whether it was the result of an intervening negli- 
gent act of the employer? 


12. Can an employee in the Federal Government be forced to 
provide from his own wages for injuries sustained in the course of 
his employment? And if so, would such provision conflict with the 
Constitution of the United States? 


13. Do personal injuries suffered in consequence of an affirma- 
tive tortious act committed by an agent of the employer on the em- 


ployee fall within the term of a personal injury sustained while in 
the performance of duty under the compensation for injuries to 
employees of the United States Act? (5 USCA, Sec. 751 et seq.) 


JURISDICTIONAL STATEMENT 
STATEMENT OF FACTS............0.000eseceeececeeeeee 
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ARGUMENT: 

I. Where an Employee Is Injured by Reason of the Serious and 
Willful Misconduct on the Part of His Employer, May He Be 
Barred from Bringing an Action for Damages Against His 
Employer by Virtue of the Federal Employees’ Compensa- 
tion Act Which Provided No Compensation for Those Injuries 

. Is the Use of Summary Judgment Provisions Under Rule 56 
of the Federal Rules of Civil Procedure Proper to Shut Off 
Inquiry as to Whether a Federal Employee Did, in Fact, 
Receive the Benefits of the Federal Employees’ Compensa- 


. Does the Exclusive Remedy for Federal Employees as Set 
Forth in Title 5, Section 757, Apply Against Employees 


Who Were Alleged to Have Been, in Fact, Forced by Their 
Employer to Retire Under the Disability Provisions of 
Another Act of Congress, to Wit: Title 5, Section 2251 


. Can the Exclusive Remedy Doctrine of the Federal 
Employees’ Compensation Act, 5 USCA, Sec. 751, et seq. 
757, Be Used as a Shield to Protect an Employee From 
an Action in Tort for Injuries Sustained by an Employee 
by Reason of the Employer’s Willful Mishandling of an 
Injury Sustained in the Course of Employment in Direct 
Violation of the Express Safety Provisions of Section 
784 of the Act Itself, and When the Employer Itself 
Forced the Employee to Retire on Disability Under the 
Provisions of Another Act of Congress 


CONCLUSION 


TABLE OF CASES 


*Allman v. Handy (Ala. 1962), 302 F.2d 559 
Arenas v. United States (1944), 322 U.S. 419, 64 S. Ct. 1090 


(iv) 


*Asberry, et al v. Mitchell, 121 Va. 276, 93 S.E. 638, 
LRA 1918A 785 


Aubrey v. U.S., 103 U.S. App. D.C. 65, 254 F.2d 768 
*Baek v. Wong Bing, 180 Minn. 470, 231 N.W. 233 
Barrenceto v. Cooker Saw Co., 266 N.Y. 139, 194 N.E. 61 
*Beal v. Electric Storage, 98 F.2d 815 
*Bentley Bros. v. Industrial Comm., 194 Wisc. 610, 217 N.W. 316 
Billo v. Alleghany Steel Co., 328 Pa. 97, 195 Atl. 110 
Blue Bell Globe Mfg. Co. v. Lewis, Miss., 27 So.2d 900 
Cameron v. Air Mail Lines, Ltd., (Wash. 1934) 5 F. Supp. 939 
Colmar S/S Corp. v. Taylor, 303 U.S. 525, 58 S. Ct. 173 


*Compton v. Hammond Lumber Co. (1953) 153 Ore. 546, 55 P.2d 21... 


*Cortes v. Balt. Insular Line (1932), 287 U.S. 367, 53 S. Ct. 173 
77 LEd. 368 


Davis v. Drilling & Exploration Co., 3 Cal. Rep. 681 (1960) 
*Donnelly v. Minn. Mfg. Co., 161 Minn. 240, 201 N.W. 305 
Dahn v. McAdoo, 256 Fed. 549 
*Dupree v. Flaten, 100 Minn. 299, 111 N.W. 1 
Eckstein v. Downing, 64 N.H. 248, 9 Atl. 626 


E. Clemens Horst Co. v. Industrial Comm., 193 Pac. 105 (1920), 
184 Cal. 180 . 


Everett Hardware Co. v. Shaw, 178 Miss. 476, 172 So. 337 
*Garcia v. DeLeon (D.C.), 59 A.2d 637 


General Printing Corp. v. Umbach, 100 Ind. App. 285, 
195 NE. 281 


Glidden v. Bath Iron Works (1947), 54 A.2d 528 
*Gordon v. Industrial Accident Comm. 199 Cal. 420, 249 Pac. 849 


Hamilton v. Standard Oil Co. of Ind., et al, 323 Mo. 531, 
19 $.W.2d 679 


Helme v. Great Western Mill Co. (1919), 185 Pac. 510 


Hern v. Moran Towing & Transportation Co. (2nd Cir. 1943) 
138 F.2d 900 


(v) 


Hiltz v. Atlanta Refining Co. (3rd Cir. 1945), 151 F.2d 159 
*Hines v. Continental Baking Co., 334 S.W.2d 140 (1960) 


Hitaffer v. Argonne Co., 87 App. D.C. 57, 183 F.2d 811, 
cert. denied 340 U.S. 852, 71 S. Ct. 80 


*Jellice Coal Co. v. Atkins, 197 Ky. 684, 247 S.W. 972 
*Kress, Dunlap & Love v. Downing (3rd Cir. 1960), 286 F.2d 212 
*LaRochet v. Pendleton (1946), 63 N.Y.S.2d 313 

Lease v. Upper Potomac River Comm., 199 Md. 543, 20 A.2d 498 


*Manitowac Bolter Works v. Industrial Comm., 165 Wisc. 592, 
163 N.W. 172 


McGee v. Mesphen, 279 Ill. App. 115 


McWeeny v. Standard Boiler Plate Co. (1914), 210 F. 507, aff'd 
218 F. 361 


Minor v. Sharon, 112 Mass. 477, 17 Am. Rep. 122 
Oklahoma Steel Casting Co. v. Banks, 181 Okla. 503, 74 P.2d 1168 
Owen v. Rheem Mfg. Co., 83 Cal. App.2d 42, 187 P.2d 785 


*Paller v. C.B.S. (1962), 368 U.S. 464, 82 S. Ct. 486, 7 L. Ed.2d 458, 
reversing 174 F. Supp. 802, as aff'd by 109 U.S. App. D.C. 170, 
284 F.2d 599 


Payne v. Cohlmeyer, 275 Fed. 803 
*Peerless Woolen Mills v. Pharr, 74 Ga. App. 459, 40 SE 2d 106....... 
Pinero v. U.S., 65 F. Supp. 191 
Recker v. Alaska S/S Co. (1936), 185 Wash. 71, 53 P.2d 295 
Rey v. Colonial Navigation Co., 116 F.2d 580 
Rumble v. Erb (1947), 19 NJ Misc 311, 20 A.2d 54 
Runkle v. Nong, (DC), 266 F.2d 689 
*Sarter v. Ark Nat. Gas Corp., 321 US 620, 64 S. Ct. 724 


State ex rel. Post v. Industrial Comm., (1933), 127 Ohio 
St 187, 187 NE 719 


*Thomas v. Planters Lumber Co., 137 La. 910, 69 So. 742 
Thunberg v. Panama Ry. Co. (NY 1943), 139 F.2d 567 


(vi) 


Triff v. Natl. Bronze Foundry, 135 Ohio 191, 20 NE 


*United Meat Co. v..R.F.C., 85 US App. DC 9, 174 F.2d 528 


United States v. Diebold, Inc., (1962), 369 US 654, 655, 
82 S. Ct. 993, 8.L. Ed. 2d 176 


Vale v. Bournett, 191 F.2d 334 

Wanes v. Massey Harris, 19 F. Supp. 667 

Wolff v. Foote Gear & Machine Co. (1917), 207 Ill. App. 311 
Woodward Iron Co. v. Minyard, 170 F.2d 508 


*Cases chiefly relied upon are marked by asterisks. 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,164 


HUBERT R. HUDSON, ET AL., 
Appellants, 
Vv. 
DISTRICT OF COLUMBIA, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action is instituted by Hubert R. Hudson and Elizabeth 
Hudson, citizens of the United States now residing in Upper Marl- 
boro, Maryland, and is a civil action No. 688-64 in tort for damages 
resulting from the negligence of the appellee. Defendant’s Motion 


for Summary Judgment was heard in the United States District Court 
for the District of Columbia on May 16, 1967. On May 18, 1967 
there was entered on the docket an order granting Motion for Sum- 
mary Judgment for the appellee upon directions of the judge. On 
June 15, 1967 the appellant was denied leave to proceed without 
prepayment of costs and notice of appeal was filed June 16, 1967. 


The jurisdiction of this Court is invoked by virtue of Sections 
1291 and 1294 of the Act of June 25, 1948, Chapter 646 (62 Stat. 
869, 929, 930); 28 USCA Sections 1291-1294 (1) relating to ap- 
peals. 


STATEMENT OF FACTS 


That plaintiff, a civil service employee, was employed by de- 
fendant from March 23, 1954 to September 6, 1962, as a truck 
driver. 


That he first sustained an injury to his left arm on March 28, 
1960 because defendant negligently failed to provide safe equipment 
for him to drive. 


That after this injury, defendant mishandled his injury reck- 
lessly, violated doctor’s orders set up for his health and safety, de- 
prived him of Workmen’s Compensation, and perpetuated a scheme 
to remove him from his employment. Defendant thereupon, in vio- 
lation of the advice of their physicians, ordered plaintiff to continue 
to drive heavy duty trucks or face disciplinary action. 


As a result a heavy duty truck dropped into a chuck hole on 
December 1, 1960, causing the injury to plaintiff’s left arm to be 
aggravated and finally to become a permanent partial disability. 

Thereby during the period between March, 1960 to September, 


1962, defendant sought for a reason to separate plaintiff from his 
position. His superiors assigned him to arduous work operating heavy 


trucks, snow removal equipment, sweeping floors and washing cars. 
When plaintiff protested, they exerted emotional stress by writing 
letters to the public health impuning plaintiff's character while 
requesting a fit for duty examination; they sought to reduce his civil 
service grade and pay. These actions so weakened the plaintiff men- 
tally and physically that on or about March 19, 1961, at the end of 
his work day, while he was getting out of a government vehicle he 
had been driving that day, his left arm gave way causing him to 
fall out of the vehicle. As a result of this fall, the plaintiff sustained 
another or separate injury to his neck and back. Plaintiff did not 
receive compensation for this injury. The Bureau of Employees’: 
Compensation having found no disability of the low back and that 
the neck or cervical disability was unrelated by causation or aggre: 
vation to either injury or his employment. 


Yet, Mr. Hudson had disk removed and anterior cervical spine 
fusion on November 15, 1965. 


(Note) Accident was March 19, 1962 — he was off work until 


March 27, 1962. | 

Further medical authorization terminated May 13, 1963. 
| 
STATEMENT OF POINTS RELIED ON 


1. Where an employee is injured by reason of the serious and 
willful misconduct on the part of his employer, may he be barred 
from bringing an action for damages against his employer by virtue 
of the Federal Employees’ Compensation Act which provided no 
compensation for those injuries? | 

2. Is the use of Summary Judgment provisions under Rule 56 
of the Federal Rules of Civil Procedure proper to shut off inquiry 
as to whether a federal employee did, in fact, receive the SEES 
of the Federal Employees’ Compensation Act? 


3. Does the exclusive remedy for federal employees as set 
forth in Title 5, Section 757, apply against employees who were al- 
leged to have been, in fact, forced by their employer to retire under 
the disability provisions of another act of Congress, to wit: Title 
5, Section 2251? 


4. Can the exclusive remedy doctrine of the Federal Employ- 
ees’ Compensation Act, Title 5 USCA, Sec. 751 et seq. 757, be used 
as a shield to protect an employer from an action in tort for injur- 
ies sustained by an employee by reason of the employer’s willful 
mishandling of an injury sustained in the course of employment in 
direct violation of the express safety provisions of Section 784 of 
the act itself, and when the employer itself forced the employee to 
retire on disability under provisions of another act of Congress? 


ARGUMENT 


I 


Where an Employee Is Injured by Reason of the Serious and 
Willful Misconduct on the Part of His Employer, May He Be 
Barred From Bringing an Action for Damages Against His 
Employer by Virtue of the Federal Employees’ Compensation 
Act Which Provided No Compensation for Those Injuries? 


Provisions are found in some of the Workmen’s Compensation 
Act which either provide for increased compensation, or give an 
employee the right to maintain an action at law in case of injury 
caused by the misconduct of the employer characterized by the 
terms willful, serious and gross negligence, or some variations there- 
of. McWeeny v. Standard Boiler Plate Co., (1914), 210 Fed. 507, 
affd. 218 Fed. 361; Helme v. Great Western Mill Co., (1919), 185 
Pac. 510; E. Clemens Horst Co. v. Industrial Accident Commission, 
193 Pac. 105, (1920) 184 Cal. 180. 


The latter case held that serious misconduct of an employer, 
which, under the Workmen’s Compensation Act involved, would 
render him liable for extra compensation to an injured employee, 
was conduct which the employer either knew, or ought to have 
known if he had turned his mind to the matter, to be conduct 
likely to jeopardize the safety of his employees; that the employer 
in leaving a rapidly revolving shaft unguarded, when so located that 
employees were likely to be caught in it and injured, would justify 
a finding that the employer was guilty of serious and willful mis- 
conduct toward an employee injured by contact with the shaft; and 
that it appeared circumstances surrounding the act were such ‘as 
evinced a reckless disregard for the safety of others and a willing- 
ness to inflict the injuries complained of. To the same effect, see 
Wolff v. Foote Bros. Gear & Machine Co., (1917), 207 Ill. App. 
311, wherein it was held that under the Workmen’s Compensation 
Act, where injury results from the inexcusable fault of the employer, 


the injured employee is not deprived of his right to a common law 
action for tort. 


We recognize that all of these propositions, willful misconduct, 
inexcusable fault, etc., are ordinarily questions of fact and will re- 
quire a trial by jury to determine those facts and for that reason the 
District Court for the District of Columbia was in error when it 
granted a Summary Judgment in this case. 


Appellant in this case has alleged that the appellee mishandled 
his injury of March, 1960 by forcing him to perform work which 
directly involved his injured arm. This, in direct violation of; ad- 
vice of the physician to whom the appellant was sent by the ape 
lee after the injury to his arm. 

Such conduct, if true, is clearly inexcusable. Moreover, it'was 
in direct violation of the safety provisions of the Compensation Act 
itself. Further, it would appear that even the Compensation Act it- 


self was circumvented by the appellee when it forced the appellant 
to retire on disability under a separate act of Congress. 


Appellant submits to this Court that he was denied compensa- 
tion for the injury of March, 1962, because it was found that the 
injury was not related to his employment. This in itself would ap- 
pear to raise important questions of fact, such as intervening causes 
in so far as the first injury of March, 1960 for which the appellant 


was forced to retire; and the last injury of March, 1962, all of 


which raise questions of fact that require the submission of evidence. 


That under such circumstances and because his last injury 
resulted directly! from the willful misconduct of the defendant, he 
should not be barred from bringing his common law action. 


Accordingly, the judgment of the District Court for the Dis- 
trict of Columbia should be reversed. 


Il 


Is the Use of Summary Judgment Provisions Under Rule 56 
of the Federal Rules of Civil Procedure Proper To Shut Off 
Inquiry as to Whether a Federal Employee Did, in Fact, Re 
ceive the Benefits of the Federal Employees’ Compensation 
Act? 


Appellant in his complaint has alleged that the appellee mis- 
handled his injury which he sustained on March 28, 1960, by reck- 
lessly violating doctor’s orders set up to protect his health and safety. 
That by depriving him of Workmen’s Compensation, ordering him 
to continue driving and the use of his injured arm, and seeking to 
reduce his grade in pay, he incurred another injury on March 19, 
1962, after which the appellee forced him to retire on disability pro- 
vided for government employees by virtue of Title 5, Section 2257 
(a). This section of the act reads as follows: 


“(a) Any employee who completes five years service and — 
who is found by the Commission to have become dis- 
abled shall, upon his own application or upon applica- 
tion by his department or agency, be retired on an 
annuity computed as provided in section 2259 of this 
title. Any member who completes five years of mem- 
ber service and who is found by the Commission to have 
become disabled shall, upon his own application, be re- 
tired on an annuity computed as provided in section 
2259 of this title.” 


This act is entitled the Civil Service Retirement Program and 
by virtue of Section 2254 deductions are made from the Federal 
Employees’ pay to provide for his own retirement as provided in 
the act. Apparently, this deduction of the employee is matched by 
a contribution from the employing agency and is held in trust by 
the United States Treasury for the purpose of paying annuity, re 
fund, and death benefits to Federal employees entitled to them. 


This act contains two notable distinctions from the Federal 
Compensation Act (5 USCA Sections 751 et seq.). First, the 
employing department may, if it believes the employee is totally 
disabled for useful and efficient service in his position, apply to have 
the employee retired for disability if the employee refuses to apply. 
Second, among those entitled to disability annuity would be those 
whose disability was not incurred by the employee in the line of 
his duties. 

This retirement act is, of course, referred to in the Federal 
Employees’ Compensation Act (5 USCA Sections 751 et seq.) in this 
manner: 

“Section 757 (a) *** Provided, that eligibility for 
or receipt of benefits under the Civil Service Retirement 
Act shall in no way impair the employees’ right to re- 


ceive compensation for scheduled disabilities specified 
in section 755 (a) of this title, ***” 


Then again Section 759 (a) provides: 

“For any injury sustained by an employee while in 
performance of duty, *** and notwithstanding that the 
employee has accepted or is entitled to receive benefits 
under the Civil Service Retirement Act, the United 
States shall furnish to the employee all services, appli- 
ances, and supplies prescribed or recommended by duly 
qualified physicians which, in the opinion of the Secre- 
tary, are likely to cure or give relief ***.” 


Included in the section also are expenses for transportation and 
other expenses incident to the securing of such services. 


Appellant notes that the attachments of the appellee in support 
of its motion for Summary Judgment reveal that his injury to the 
left arm occurred on March 28, 1960; the complaint alleges that the 
injury was aggravated December 1, 1960, and that the appellant sus- 
tained injury to his back and neck March 19, 1962. Exhibit “B” of 


the appellee indicates that the appellant received no compensation 
for the injury sustained March 19, 1962, because it was not related 
to either his injury of March 28, 1960 or his employment. 


These circumstances alone raise serious questions of fact as to 
whether this appellant was, in fact, provided with the benefits to 
which he was entitled under the very Compensation Act which the 
appellee has alleged was his sole remedy. These questions appear 
foremost: 


a) Was the appellant provided with the medical services, trans- 
portation, etc., to which he was entitled even though he was retired 
on disability? 

b) If he was forced to retire on disability, how could it be said 
that his sole remedy is the Federal Employees’ Compensation Act? 


c) If the injury to his back and neck was not related to his 
employment, why was he operated on in his spine for the back in- 


jury on November 15, 1965, as alleged in the complaint, and what 
was the cause of the injury? 


We submit that these are fundamental questions of fact on 
which Summary Judgment in this action should not have deter- 
mined. Nor should Summary Judgment provisions be used to shut 
off all further inquiry into rights to which this appellant appears: 'to 
have been entitled even under the Compensation Act itself. 


On this state of the record the judgment should be reversed. 


I 
Does the Exclusive Remedy for Federal Employees as Set 
Forth in Title 5 Section 757 Apply Against Employees Who 
Were Alleged To Have Been, in Fact, Forced by Their Em- 
ployer To Retire Under the Disability Provisions of Another 
Act of Congress, To Wit: Title 5, Section 2251? 


To this question one must of necessity study the many ramifi- 
catons of the two principal acts involved, to wit; the Federal Em- 
ployees’ Compensation Act, Title 5, USCA, Sections 751 et seq. pa 
the Federal Employees’ Act, Title 2251 et seq. 


These acts involve separate acts of Congress for separate pur- 
poses and their inter-relationship could only be determined after a 
trial has been afforded to the parties and evidence submitted. The 
Federal Employees’ Compensation Act itself can hardly be interpreted 
in this case without evidence. The pleadings raise serious questions 
as to what benefits this employee actually received under the act, 
and what benefits was he denied under the act. Then too, the ques- 
tion arises as to whether this employee was, in fact, injured and, if 
so, was it a result of a deliberate intent on the part of his employer 
to produce the injury so that the employee could be forced to retire. 


10 


Further, if an injury to a workman results from a deliberate 
intention on the part of his employer to force the employee to re- 
tire on disability, may the workman have an action against the em- 
ployer for that deliberate intention? We submit that the last ques- 
tion must be answered in the affirmative as it was answered in the 
case of Gordon v. Industrial Accident Commisson, 199 Cal. 420, 249 
Pac. 849. 


Placing an employee at work in a gravel pit under an overhang- 
ing bank 12 feet high is serious and willful misconduct within the 
provision of the Workmen’s Compensation Act, allowing an addi- 
tional award in case of such misconduct, page 850-851. 


“With respect to the claimed serious and willful mis- 
conduct of the individual defendants, the finding by 
the respondent commission was: ‘That said injury was 
proximately caused by the serious and willful miscon- 
duct of the employer in this: a managing representa- 
tive of said partnership, to wit, Walter J. Schielne, 
knowingly placed the employee at work in a position 
where a wall of sand and gravel at least 12 feet high was 
hanging over him. That at said time, said managing rep- 
resentative knew, or ought to have known, that said wall 
was in imminent danger of caving in upon the employee, 
and causing either serious injury to or the death of the 
employee; and the managing representative took no pre- 
caution to prevent said wall from caving in upon the 
employee; that said wall of sand and gravel did cave in, 
and the caving in thereof was the proximate cause of 
the death of the employee.” 


While the statute in this case provided for an increase in an 
award for serious misconduct, we submit that the same principle 
necessarily applies to the Federal Employees’ Compensation Act. 

It is true that the act does not expressly so provide, but it is 
necessarily implied by virtue of Title 5 USCA Section 751 (a) with 
these words: 


1] 


“The United States shall pay compensation as here- 
inafter specified for the disability or death of an em- 
ployee resulting from personal injury sustained while 
in the performance of his duty, but no compensation 
shall be paid if the injury or death is caused by willful 
misconduct of the employee or by the employee’s in- 
tention to bring about the injury or death of himself 
or of another, or if intoxication of the injured employee 
is the proximate cause of the injury or death.” 


It appears that this obligation on the employee is necessarily, a 
like obligation upon the employer in the instant case. In other 
words, the appellant invokes the aid of the ancient rule of “mutual 
ity of obligation and remedy.” Asberry, et al v. Mitchell, 121 Va. 
276, 93 SE 638, LRA 1918A, 785; Eckstein v. Downing, 64 NH 
248, 9 Atl. 626. 


This doctrine of mutuality is generally considered to be essen- 
tial to the maintenance of a suit for specific performance. Apply- 
ing the doctrine to the instant case we find that since the appellant 
could not obtain any relief for his injury had he been intoxicated: 
and caused it, or brought it on himself or caused his injury by his 
own willful misconduct. 


This is a drastic provision since the appellee herein ateeiars 
the act is the exclusive remedy. 


Since the appellant cannot profit from his own misconduct, we 
submit that neither can the appellee profit from his own miscon- 
duct by using the compensation act as a shield. 


Since the appellant could not receive any compensation by his 
own misconduct, by the same token even-handed justice would have 
to deny the defendant the right to hide behind the Employees’ Com- 
pensation Act for its own deliberate misconduct and provide the ap- 
pellant with his right to bring an action against his master for the 
damages which he sustained as a proximate result of his master’s 


12 


willful misconduct by ignoring the diagnosis of its physicians and 
forcing the servant to perform services specifically prohibited by the 
physicians. This, in addition to the provisions of the Compensation 
Act. Appellant alleged in his complaint that the third injury on March 
19, 1962, was directly caused by the willful misconduct of the ap- 
pellee in mishandling his injury sustained in the course of his em- 
ployment, that is the injury to his arm sustained March 28, 1960. 


It is noted that the appellant received no compensation for 
this injury because the Commission found that it was not related 
by causation or aggravation to either the first injury or to his em- 
ployment. Yet, Mr! Hudson had to submit to a spinal fusion and 
disk removal as late as November 15, 1965. 


We submit that not only would the requirements of even handed 
justice provide this appellant with a remedy apart from the Employ- 
ees’ Compensation Act, but it appears that such was the intent of 


the act itself set forth in Section 784 (c) which expressly provides 
for safety regulations and for a safety council to enforce those safety 
and accident prevention provisions. 


In any event, the pleadings raise serious questions of fact which 
should not be determined on a motion for Summary Judgment and 
therefore the granting of the motion must be reversed. 


IV 


Can the Exclusive Remedy Doctrine of the Federal Employ- | 
ees’ Compensation Act, 5 USCA Sec. 751 et seq., 757, Be | 
Used as a Shield To Protect an Employer From an Action in | 
Tort for Injuries Sustained by an Employee by Reason of the | 
Employer’s Willful Mishandling of an Injury Sustained in the 
Course of Employment in Direct Violation of the Express | 
Safety Provisions of Section 784 of the Act Itself, and When ' 
the Employer Itself Forced the Employee To Retire on Dis- | 
ability Under Provisions of Another Act of Congress? | 


The Federal Employees’ Compensation Act under which the 
appellee seeks to use as a defense against the appellant contains ai 
special provision designed to prevent accidents among Federal em- 
ployees and reads as follows: 5 USCA, Sec. 784 (c) 

“In order to reduce the number of accidents and in- 
juries among government officers and employees, en- 
courage safe practices, eliminate work hazards and 
health risks, and reduce compensable injuries, the heads 
of the various departments and agencies are authorized 
and directed to develop, support, and foster organized 
safety promotion ***.” 

Indeed, to advise the department heads the President of the | 
United States established, under Executive Order 10194, Dec. 20, | 
1950, 15 Fed. Reg. 9137, a Federal Safety Council to serve in an. 
advisory capacity in matters relating to the safety of civilian employ- 
ees in the Federal Government. Yet, the appellee in the instant 
case acted in inexcusable violation of these express provisions. 


It has long been held to be a basic principle of tort law that 
there is a duty on every one to avoid inflicting injury upon another 
either by disease or physical means. See Minor v. Sharon, 112 Mass. 
477, 17 Am. Rep. 122. The above provision in the Federal Employ- 
ees’ Compensation Act merely expresses the rule and imposes the | 
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duty upon the Executive department officials. It has long been held 
that an employer may be held liable for knowingly requiring phy- 
sical labor in excess of the capacity of an employee. Blue Bell Globe 
Mfg. Co. v. Lewis, Miss., 27 So.2d 900; Hamilton v. Standard Oil Co. 
of Indiana, et al, 323 Mo. 531, 19 SW2d 679; Glidden v. Bath Iron 
Works, (1947) 54 A.2d 528. 


It appears that in each of these cases the employee had the as- 
surance of his employer that the work required of him would do 
him no injury. In the Mississippi case there was the added feature, 
that the employee was threatened with discharge if the work assigned 
to him was not performed. 


In the instant case the law implies the rule that no work would 
be required of an employee which would do him injury. It may also 
be implied that if an ‘employee is ordered to perform certain work 
by his superior and does not do so he will be subject to dismissal. 


Since employee would be subject to dismissal for failure to per- 
form work ordered by his superior the law will impose a like duty 
and be held liable for failure to comply with specific requirements 
of the law enacted for the safety and protection of the employees 
and this applies to municipal corporations as well. State ex rel. Post 
v. Industrial Commission, (1933), 127 Ohio St. 187, 187 NE 719; 
Dupree v. Flaten, 100 Minn. 299, 111 NW 1; Bently Bros. v. Indus- 
trial Commission, 194 Wisc. 610, 217 NW 316; Manitowac Bolter 
Works v. Industrial Commission, 165 Wisc. 592, 163 NW 172. It 
would appear that the question of whether the safety provisions of 
the statute were violated and if so, whether the violation was the 
proximate cause of the injuries to this appellant are pure questions 
of fact which can only be determined by the jury after a trial on 
the merits. 


We submit that since the appellee herein knew that this apper 
lant was not physically able to do the work which his superiors had 
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ordered him to do without probable injury to himself. It was their 
duty to use precaution which ordinary care and prudence would dic- 
tate and to avoid subjecting this employee to the risk of injury. 
Hamilton v. Standard Oil Co., 323 Mo. 531, 19 SW 2d 679; Ever- | 
ett Hardware Co. v. Shaw, 178 Miss. 476, 172 So. 337; Thunberg | 
y. Panama Ry. Co., (NY 1943), 139 F.2d 567; Thomas y. Planters | 
Lumber Co., 137 La. 910, 69 So. 742. 


Moreover, the appellees alleged breach of its obligation to fur+ 
nish adequate working conditions and medical care for appellant’s ; 
recovery from his first injury as provided in 5 USCA Section 784 | 
gave rise to an action at law for damages. Hern v. Moran Towing | 
and Transportation Co., (2nd Cir. 1943), 138 F.2d 900; Cameron | 
vy. Air Mail Lines, Ltd., (Wash. 1934), 5 F. Supp. 939; Rey v. Navi- 
gation Co., 116 F.2d 580; Compton v. Hammond Lumber Co., | 
(1953), 153 Ore. 546, 55 P.2d 21. 


Moreover, it would appear that a breach of a statutory duty 
is negligence as a matter of law. Recker v. Alaska S/S Co., (1936), 
185 Wash. 71, 53 P.2d 295. This particular case held that if the | 
employees’ loss of resistence to an accident was induced (as appel-' 
lant has alleged in this case) by the negligence of the employer, then 
the employer is responsible for the disease. 


See also Pinero v. United States, 65 F. Supp. 191, wherein the 
Court found that over work might be causative factor, and Hiltz v. 
Atlanta Refining Co., (3rd Cir. 1945), 151 F.2d 159, which held that 
the facts presented a jury question. 


Appellant’s position is that an employer cannot be heard to say 
that an injury is accidental when that employer voluntarily produced 
it. Baek v. Wong Bing, 180 Minn. 470, 231 NW 233; LaRochet v. 
Pendleton, (1946), 63 NYS 2d 313; Rumble v. Erb, (1941), 19 NJ 
Misc. 311, 20 A.2d 54; Cortes v. Balt. Insular Line, (1932), 287 US 
367, 53 S. Ct. 173, 77 L. Ed. 368; Colmar S/S Corp. v. Taylor, 303 
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US 525, 58 S. Ct. 651; 82 L. Ed. 993. Nor can Section 757 be used 
to prevent an arbitrarily discharged employee from recovering for 
his wrongful discharge, even if he drew disability payments. In such 
cases there is an election of remedies in the employee. While he may 
elect to take under the ‘act he is not required to do so, Payne v. Cohl- 
meyer, 275 F.2d 803; Dahn v. McAdoo, 256 Fed. 549; Owen v. Rheem 
Mfg. Co., 83 Cal. App. 2d 42, 187 P.2d 785; Allman v. Handy, 
(Ala. 1962), 302 F.2d 559. 


In such cases as the plaintiff wife, in the instant case, she has 
no rights under the disability statute, and being outside the disabil- 
ity retirement act she has a common law right of action for con- 
sortium. Hitaffer v. Argonne Co., 87 App. DC 57, 183 F.2d 811, 
cert. denied, 340 US 852, 71 S. Ct. 80; Aubrey v. United States, 

103 US App. DC 65, 254 F.2d 768. 


The decisions are uniform that injuries which are beyond the 
purview of the compensation statutes are not barred from common 
law actions in tort. Garcia v. DeLeon, (DC), 59 A.2d 637; Beal v. 
Electric Storage, 98 F.2d 815; Wanes v. Massey Harris, 19 F. Supp. 
667: Lease v. Upper Potomac River Comm., 179 Md. 543, 20 A.2d 
498: Billo v. Alleghany Steel Co., 328 Pa. 97, 195 Atl. 110; McGee 
vy. Mesphen, 279 Ill. App. 115; Okla. Steel Casting Co. v. Banks, 

181 Okla. 503, 74 P.2d 1168; Jellice Coal Co. v. Atkins, 197 Ky. 
684, 247 SW 972; Barrencetto v. Cooker Saw Co., 266 NY 139, 
194 NE 61: General Printing Corp. v. Umbach, 100 Ind. App. 285, 
195 NE 281: Hines v. Continental Baking Co., 334 SW 2d 140 (1960); 
Davis v. Drilling & Exploration Co., 3 Cal. Rep. 681 (1960); Donnelly 
y. Minn. Mfg. Co., 161 Minn. 240, 201 NW 305; Triff v. Nat. Bronze 
Foundry, 135 Ohio 191, 20 NE 2d 232; Peerless Woolen Mills v. Pharr, 
74 Ga. App. 459, 40 SE 2d 106; Woodward Iron Co. v. Minyard, 170 
F.2d 508, and many others. 


All of the facts and circumstances in this case cannot be deter- 
mined by Summary Judgment procedure as provided under Rule 56 
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of the Federal Rules of Civil Procedure because the rule does not 
contemplate Summary Judgments on evidentiary matters, or where 
motive and intent play a role in the final outcome. Faller v, CBS, 
(1962), 368 US 464, 472, 473, 82 S. Ct. 486, 7 L. Ed. 2d 458, 
reversing 174 F. Supp. 802 as affirmed by 109 US App. DC 170, 
284 F.2d 599; Kress, Dunlap & Love v. Downing, (3rd Cir. <9) 
286 F.2d 212. 


Pleadings are, of course, properly considered to bar Summary 
Judgment, Runkle v. Nong, (DC), 266 F.2d 689; as well as infer- | 
ences drawn from underlying facts contained in affidavits, etc., which 
must be viewed in the light most favorable to the party opposing the 
motion. United States v. Diebold, Inc. , (1962), 369 US 654, 655, 82 
S. Ct. 993, 8 L. Ed. 2d 176. Credibility of witnesses must be sent to 
the jury, Sarter v. Ark. Nat. Gas Corp., 321 US 620, 64 S. Ct. 724; 
Arenas v. United States, (1944), 322 US 419, 64S. Ct. 1090, and all 
doubts must be determined in favor of the party opposing the 
motion. Vale v. Bournett, 191 F.2d 334; United Meat Co. v. R.F.C., 
85 US App. DC 9, 174 F.2d 528. 


CONCLUSION 


Appellant, therefore, urges this Court to reverse the Summary | 
Judgment and remand the case to the District Court for a trial on the 
merits. 


JOHN J. SPRIGGS, JR. 
614 Indiana Avenue, N. W. 
Washington, D. C. 20004 


Attorney for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

HUBERT R. HUDSON 
and 

ELIZABETH HUDSON, 
Husband & Wife, 
R.F.D. 4195 — Box 28 
Upper Marlboro, Maryland A 

Plaintiffs, | 


: Civil Action No. 688-64 


THE DISTRICT OF COLUM- 
BIA 
A Municpal Corporation 
Washington, D. C. 

Defendant. 


COMPLAINT 
Negligence — Personal Injuries 


FIRST COUNT 


1. Plaintiff, from March 23, 1954 through September 6, 1962, 
was employed by the defendant, District of Columbia. He was a 
Civil Service employee and was protected by the Veterans Prefer- 
ence Act relating thereto and other statutory rights relating to Civil 
Service employees. i 


2. Defendant is a municipal corporation, and during the course 
of its employment of the plaintiff, assigned the plaintiff to the De- 
partment of Sanitary Engineering as a truck driver — WBR-5703-10- 
at the rate of pay of $2.64 per hour. 


3. Plaintiff, on or about March 28, 1960, as a direct and proxi 
mate result of the negligence of the defendant in failing to provide 
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safe equipment to operate in the performance of his duties, sustained 
a permanent and severe injury to his left arm. 


4. Defendants, thereafter throughout the remainder of 1960 
and the years 1961 and 1962, negligently, carelessly and with reck- 
less disregard for orders from doctors or for the future health and 
welfare of the plaintiff, mishandled his injury, negligently and. care- 
lessly aggravated the said injury until it became permanent, by re- 
fusing to provide him with Workmen’s Compensation, but instead, 
devised and perpetrated a plan to remove him from his employment 
permanently. Whereupon, defendant, acting by and through its 
agents, servants and employees, and against the advice of their physi- 
cians, ordered the plaintiff to continue to operate heavy trucks and 
participate in other physical arduous tasks or face disciplinary ac- 
tions. 


5. Plaintiff, rather than face disciplinary action and dismissal, 


attempted to follow 'the orders of his supervisors. He operated heavy 
equipment and performed other physical arduous tasks until his in- 
juries were aggravated to a point where his mental and physical re- 
sistance to further strain gave way, thereby causing him to sustain 
other permanent damage and injuries to his person. 


6. Defendant, acting through its agents, servants and employ- 
ees, when it became self-evident that the plaintiff was physically un- 
able to continue to work in the manner demanded of him by his 
superiors, on or about March 16, 1961, wrote a letter, which was 
intended to and did harass the plaintiff and destroyed permanently 
his reputation as an employee. 
the defendant to circumvent and avoid payment of Workmen’s Com- 
pensation benefits to the plaintiff and to 2void other employment 
rights of the plaintiff. 

7. Plaintiff, as a direct result of the negligent and malicious 
acts of the defendant was caused to suffer extreme mental and phy- 


JA 3 


sical pain; he was ordered to submit to a fit-for-duty physical exam- 
ination which resulted in an order from the defendant reducing plain- 
tiffs grade and pay. 

8. Plaintiff, in an effort to protect his employment rights, ap- 
pealed the said order through the various administrative agencies ‘at 
great cost to himself. He succeeded in having said order reversed 
but in doing so, he incurred additional animosity from the defend- 
ant, who, acting through its servants, agents, and employees, will- 
fuly, negligently and with reckless disregard for future health or iwel- 
fare of the plaintiff, continued to work him unlawfully, and har- 
rass him by cutting his pay. Finally, during September, 1962, he 
was forced to retire from his employment for disability. 

9. Asa direct result of the negligent acts of the defendant, 
the plaintiff became a permanently disabled and disillusioned man; 
he and his wife have incurred medical expenses in excess of $2,000.- 
00: he has lost his benefits under the Federal Wokmen’s Compenhsa- 
tion Act; he has used his leave and sick benefits; his health has been 
permanently destroyed; his ability to make a living has been per- 
manently impaired, all to his damage in the sum of $150,000.00. 


WHEREFORE, plaintiff, Hubert R. Hudson, demands judgment 
from the defendant in the sum of $150,000.00 together with such 
other and further relief as to the Court may seem just and proper. 

/s/ John J. Spriggs, Jr. 
Attorney for Plaintiff 


SECOND COUNT 


10. Plaintiff, Elizabeth Hudson, at all times mentioned herein, 
was the wife of plaintiff. Hubert R. Hudson. She incorporates here- 
in by reference each and al! of the allegations contained in para- 
graphs one through nine, inclusive, of the First Count as fully as 
though same were here set forth at length and further alleges as foi- 
lows: 
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safe equipment to operate in the performance of his duties, sustained 
a permanent and severe injury to his left arm. 


4. Defendants, thereafter throughout the remainder of 1960 
and the years 1961 and 1962, negligently, carelessly and with reck- 
less disregard for orders from doctors or for the future health and 
welfare of the plaintiff, mishandled his injury, negligently and care- 
lessly aggravated the said injury until it became permanent, by re- 
fusing to provide him with Workmen’s Compensation, but instead, 
devised and perpetrated a plan to remove him from his employment 
permanently. Whereupon, defendant, acting by and through its 
agents, servants and employees, and against the advice of their physi- 
cians, ordered the plaintiff to continue to operate heavy trucks and 
participate in other physical arduous tasks or face disciplinary ac- 
tions. 


5. Plaintiff, rather than face disciplinary action and dismissal, 
attempted to follow the orders of his supervisors. He operated heavy 
equipment and performed other physical arduous tasks until his in- 
juries were aggravated to a point where his mental and physical re- 
sistance to further strain gave way, thereby causing him to sustain 
other permanent damage and injuries to his person. 


6. Defendant, acting through its agents, servants and employ- 
ees, when it became self-evident that the plaintiff was physically un- 
able to continue to work in the manner demanded of him by his 
superiors, on or about March 16, 1961, wrote a letter, which was 
intended to and did ‘harass the plaintiff and destroyed permanently 
his reputation as an employee. 
the defendant to circumvent and avoid payment of Workmen’s Com- 
pensation benefits to the plaintiff and to avoid other employment 
rights of the plaintiff. 


7. Plaintiff, as a direct result of the negligent and malicious 
acts of the defendant was caused to suffer extreme mental and phy- 
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sical pain; he was ordered to submit to a fit-for-duty physical exam- 
ination which resulted in an order from the defendant reducing pat 
tiffs grade and pay- 

8. Plaintiff, in an effort to protect his employment rights, ap- 
pealed the said order through the various administrative agencies at 
great cost to himself. He succeeded in having said order reversed 
but in doing so, he incurred additional animosity from the defend- 
ant, who, acting through its servants, agents, and employees, will- 
fuly, negligently and with reckless disregard for future health or wel 
fare of the plaintiff, continued to work him unlawfully, and har- 
rass him by cutting his pay. Finally, during September, 1962, he 
was forced to retire from his employment for disability. 


9. Asa direct result of the negligent acts of the defendant, 
the plaintiff became a permanently disabled and disillusioned man; 
he and his wife have incurred medical expenses in excess of $2,000.- 
00: he has lost his benefits under the Federal Wokmen’s Compensa- 
tion Act: he has used his leave and sick benefits; his health has been 
permanently destroyed; his ability to make a living has been per- 
manently impaired, all to his damage in the sum of $150,000.00. 


WHEREFORE, plaintiff, Hubert R. Hudson, demands judgment 
from the defendant in the sum of $150,000.00 together with such 
other and further relief as to the Court may seem just and proper. 

/s/ John J. Spriggs, Jr. 
Attorney for Plaintiff 


SECOND COUNT 


10. Plaintiff, Elizabeth Hudson, at all times mentioned herein, 
was the wife of plaintiff, Hubert R. Hudson. She incorporates here- 
in by reference each and all of the allegations contained in para- 
graphs one through nine, inclusive, of the First Count as fully as 
though same were here set forth at length and further alleges as fol- 
lows: 
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11. On or about January 7, 1949, plaintiff, Elizabeth Hudson, 
marmied the plaintiff, Hubert R. Hudson. At the time of his employ- 
ment with the defendant her husband was in good health, he was 
kind to her; he was of a loving nature and gave her support, com- 
fort and affection throughout their married life together, but as a 
direct result of the negligence of the defendant as set forth in Count 
One herein and as a result of his injuries, plaintiff, Elizabeth Hud- 
son, has lost her husband’s comfort, affection, consortium and serv- 
ices for an indefinite period. 


12. Plaintiff, Elizabeth Hudson, in addition, has incurred and 
will continue to incur hospital and medical bills for further treat- 
ment of her husband. She bears the continuing burden of finan- 
cially supporting and maintaining their living expenses, all to her 
damage in the sum of $50,000.00. 

WHEREFORE, plaintiff, Elizabeth Hudson, demands judgment 
from the defendant in the sum of $50,000.00 together with such 


other and further relief as to the Court may seem just and proper. 


/s/ John J. Spriggs, Jr. 
Attorney for Plaintiff 


Plaintiffs demand a jury trial. 
/s/ John J. Spriggs, Jr. 
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ANSWER OF DEFENDANT, DISTRICT OF COLUMBIA, | 
TO COMPLAINT 


FIRST COUNT 
First Defense ‘ 


The complaint fails to state a claim against the defendant, Dis- 
trict of Columbia, upon which relief can be granted. 


Second Defense 


1. The defendant admits that the male plaintiff was its em- 
ployee from March 22, 1954 through September 6, 1962, and was 
covered by the Veterans Preference Act. Defendant denies the re- 
maining allegations contained in paragraph numbered 1 of the com- 
plaint. | 

2. Defendant admits the allegations contained in paragraph 
numbered 2 of the complaint. 


3, 4, 5, 6, 7 and 8. Defendant denies the allegations contained 
in paragraphs numbered 3, 4, 5, 6, 7 and 8 of the complaint. 


9. Defendant denies all allegations of negligence pertaining to 
it in paragraph numbered 9 of the complaint and is without knowl 
edge or information sufficient to form a belief as to the truth of the 
remaining allegations contained in said paragraph. 

Further answering said complaint, the defendant denies all al- 
legations not specifically admitted or otherwise answered. 


Third Defense 


The male plaintiff’s claims are barred by the statute of limita- 
tions. | 
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Fourth Defense 


The male plaintiff was retired for disability on September 6, 
1962 and is presently receiving benefits under the Civil Service Re- 
tirement Act. He has elected to receive benefits under the Federal 
Employees Compensation Act. This action against the District of 
Columbia, therefore, cannot lie. Hence, this Court lacks jurisdiction 
over the subject matter of this complaint. 


Fifth Defense 


The defendant says that the male plaintiff has failed to comply 
with the provisions of Section 12-208, D.C. Code, 1961 ed., and, 
therefore, is not entitled to maintain this action against the District 


f ia. 
of Columbia Sixth Defense 


Plaintiffs have failed to exhaust their administrative remedy. 


SECOND COUNT 
First Defense 


The complaint fails to state a claim against the defendant, Dis- 
trict of Columbia, upon which relief can be granted. 


Second Defense 


10. The defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations contained 
in unnumbered sentence 1 of paragraph numbered 10 of the com- 
plaint. The defendant adopts and incorporates herein by reference 
its answers to the allegations contained in paragraphs numbered one 
through nine, inclusive, of the First Count as fully as though same 
were here set forth at length. 


11 and 12. The defendant denies all allegations of negligence 
pertaining to it in paragraphs numbered 11 and 12 of the Second 
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Count of the complaint and is without knowledge or information 
to form a belief as to the truth of the remaining allegations contained 
in said paragraphs. 

Further answering said complaint, the defendant denies all or 
legations not specifically admitted or otherwise answered. 


Third Defense 


Female plaintiff's claims are barred by the statute of limite 
tions. 


Fourth Defense 


Hubert Hudson was retired for disability on September 6, 1962, 
and received benefits under the Federal Employees’ Compensation 
Act. His action against the District of Columbia therefore, cannot 
lie nor can any action be brought by his wife for loss of consortium. 
Hence, this Court lacks jurisdiction over the subject matter of the 
wife’s complaint. | 


Fifth Defense 


The defendant says that the female plaintiff has failed to com- 
ply with the provisions of Section 12-208, D.C. Code, 1961 ed., and, 
therefore, is not entitled to maintain this action against the District 
of Columbia. | 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ Bruce S. Mencher 
Assistant Corp. Counsel. D.C. 


(Certificate of Service dated April 13th, 1964.) 
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PRETRIAL PROCEEDINGS 


December 21, 1966 


Negligence action for personal injuries and loss of consortium. 
UNDISPUTED FACTS: 


From March 23, 1954, through September 6, 1962, plaintiff 
Hubert Hudson was employed by D District of Columbia in the 
Sanitary Engineering Department. 

On March 28, 1960, plaintiff sustained an injury when a tire 
blew out on the truck he was driving. 


Said plaintiff was retired on disability on September 6, 1962, 
and has been receiving a disability pension since that date. 


PLAINTIFFS assert that some two months prior to and on 
other occasions prior to March 28, 1960, he pointed out to his 
supervisor the existence of a faulty tire on the truck he was op- 


erating in his employment by the District of Columbia Sanitary 
Engineering department; that his supervisors ignored the warning 
and ordered him to continue driving the truck; that thereafter on 
March 28, 1960, the tire blew out, causing personal injuries to 
plaintiff; namely, injury to the left arm; 


That defendant sent P to a doctor for examination; that the 
doctor advised that no further driving by P of heavy duty trucks, 
but D, in wanton disregard to the doctor’s instructions, one hour 
after P returned from the doctor, ordered plaintiff to drive a smal- 
ler vehicle, and the following day ordered plaintiff to drive a heavy 
duty truck, which dropped into a hole on or about December 1, 
1960, causing further injury to P’s left arm. 


Plaintiffs assert that plaintiff Hubert Hudson complained to 
agents of D District of Columbia about D’s orders to P to work, but 
his resistance was met by a deliberate drive on the part of the de- 
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fendant to force P from his employment; that from March 1960 
to September 6, 1962, he was ordered to drive heavy duty trucks, 
sweep floors, and perform physical labor involving strenuous use of 
his left arm; that D reduced his grade and pay, ordered other fit- 
for-duty examinations, applied subtle mental pressure on plaintiff, 
and finally ordered him to apply for retirement, stating they would 
otherwise do it for him, all of which was contrary to medical ad- 
vice from several practicing physicians. 
That P as a result of D’s course of action, became physically 
weakened and, on or about April 19, 1962, while P was getting out 
of the vehicle he had been driving, his left arm gave way, he fell to 
the corcrete floor, injuring his head and back; that on or about May 
8, 196., P became unable to work and was finally refused other 
work, and was forced to apply for retirement on disability. 


Ps contend that as a result of the negligence and malicious acts 
of defendant District of Columbia, plaintiff sustained the following 
personal injuries: | 
Injury to ulnar nerve of left arm 
Cervical and lumbar strain 


Extreme physical and mental pain and suffering 


Disc injury, culminating in disc removal and anterior cervical 
spine fusion on 11/15/55 


Permanent: (Male P was about 43 on 3/28/60) 


All of above injuries. 


SPECIAL DAMAGES: 
Medical Expenses: 
Dr. Lipow $ 115.00 
Dr. Macht 90.00 
John Hopkins Hosp. 270.50 
Dr. Brannin 346.00 
Dr. Sheer 165.04 
Dr. Spence 20.00 
Dr. Rizzoli 35.00 
Dr. Zohn 50.00 
Dr. Jonathan Williams 65.00 
Wash. Hosp. Center (x-rays) 40.00 
District Heights Medical Clinic 144.00 
Dr. Lynn 565.00 
Dr. Peter Duus 245.00 
$2,150.54 
Holy Cross Hospital ? 
Providence Hospital ? 
Total estimated at 
Drugs 
Transportation for treatment 


Loss of earnings (difference between annual 
salary of $5,491.20 and retirement pay 
of $1,870.56 per annum, for the period 
September 6, 1962 to December 6, 1966) 15,689.44 


$18,639.44 


Also future medical expenses and future loss of earnings. Plain- 
tiff wife claims damages for loss of consortium in the amount of $50,- 
000.00. 
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DEFENDANT DISTRICT OF COLUMBIA contends that the 
complaint fails to state a claim upon which relief can be granted. 
The District asserts: 


This case is brought by a former employee of the District of 
Columbia who was retired for disability on September 6, 1962, and 
is presently receiving benefits under the Civil Service Retirement Act. 
He has also elected to receive benefits under the Federal Employ- 
ees’ Compensation Act for a 5% permanent partial loss of use of the 
left arm, amounting to $1,109.16. This action against the District 
of Columbia, therefore, cannot lie as the benefits received are the 
exclusive remedy vis a vis plaintiff's factual allegatons concerning 
wrongdoing (negligent or otherwise) on the part of the District and 
its employees which are, in any event, denied. Hence, the Court 
lacks jurisdiction over the subject matter of this complaint. Further- 
more, the male plaintiff’s claims are barred by the statute of limita- 
tions; his failure to exhaust his administrative remedy, and his fail- 
ure to comply with the mandatory provisions of Section 12-208, 
D.C. Code, 1961 ed. 


The female plaintiffs claim is barred for failure to comply with 
Section 12-208, D.C. Code, 1961 ed.; the statute of limitations, the 
failure to exhaust her administrative remedy; and as her husband 
received benefits under the Federal Employees’ Compensation Act, 
this bars not only his action but also bars any action brought bya 
wife for loss of consortium. 


All allegations of wrongdoing (negligent or otherwise) are denied. 
STIPULATIONS: 
Facts under “UNDISPUTED FACTS”. 


It is stipulated the following may be admitted without formal 
proof of authenticity, subject to all other objections: 


H.E.W. Mortality Tables 
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Plaintiff Hubert Hudson’s personnel file with the District of 
Columbia 


Any parts of record of proceedings before Labor Dept. in con- 
nection with Workmen’s Compensation claim which are 
not included in P’s personnel file 


Any bills initialled by both counsel prior to trial 


Counsel agree to exchange within one week copies of any medi- 
cal reports to date not heretofore furnished, if any, and to exchange 
promptly and prior to trial any additional medical reports which may 
be obtained. 


Counsel for Ps agrees that D may, if desired, have a medical exam- 
ination of male plaintiff, by a physician of D’s choice, provided it 
shall not interfere with trial date. 

Counsel for Ps agrees to exhibit to counsel for D at least one 


week prior to trial any bills in support of special damages which he 
may seek to introduce at the trial. 


Counsel for D agrees that counsel for Ps may inspect at any 
time during office hours the administrative records. 


Counsel agree to exchange on or before January 3, 1966, the 
names and addresses of all witnesses known to them, including ex- 
pert witnesses but exclusive of impeachment witnesses (filing a copy 
of said list with the Clerk of the Court), and if they learn of any 
additional witnesses prior to trial, they will advise the Clerk and 
opposing counsel the names and addresses promptly and prior to 
trial. 

The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed 
them by their principals. 


TRIAL COUNSEL: ASSISTANT PRETRIAL EXAMINER 
John J. Spriggs, Jr., for Ps. Bruce S. Mencher for D. 
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DEFENDANT’S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 


The defendant, District of Columbia, respectfully aaDrts in 
compliance with Rule 9 (h), Local Civil Rules, the following material 
facts as to which there is no genuine issue: 

1. From March 23, 1954, through September 6, 1962, plain- 
tiff Hubert Hudson was employed by the District of Columbia in 
the Sanitary Engineering Department. | 

2. On March 28, 1960, plaintiff Hubert Hudson sustained an 
injury when a tire blew out on the truck he was driving. 

3. Hubert Hudson was retired on disability on September 6, 
1962 and has been receiving a disability pension since that date. 

4. Hubert Hudson has received benefits under the Federal 
Employees’ Compensation Act for a 5% permanent partial loss of 
use of the left arm, amounting to $1,109.16. 


5. Plaintiff Hubert Hudson has received medical benefits for 
medical treatment incurred in connection with the allegations which 
are the subject matter of this lawsuit. 


/s/ Charles T. Duncan 
Corporation Counsel, D.C. | 


/s/ John A. Earnest 
Assistant Corporation Counsel, 
D.C. 

/s/ Bruce S. Mencher 
Assistant Corporation Counsel, 
D.C. 


Attorneys for Defendant 
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EXHIBIT “A” 
AFFIDAVIT OF SAMUEL C. SEILER 


I, Samuel C. Seiler, being first duly sworn, on oath, depose 
and say: 

That I was the personnel Officer of the Department of Sani- 
tary Engineering, D.C., from 1958 through 1966 and am presently 
employed with the District of Columbia Personnel Office. 

Exhibits “B’’, “C” and “D” are documents contained in the 


personnel file of the District of Columbia maintained for Hubert R. 
Hudson. 


(Jurat] Samuel C. Seiler 


EXHIBIT “B” 


U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 


In the matter of the claim for compensation ', COMPENSATION ORDER 

under the Federal Employees’ Compensation AWARD OF COMPENSA- 

Act of TION 

HUBERT R. HUDSON AND 

(Claimant) REJECTION OF CLAIM 

Employed by: District of Columbia Government FOR COMPENSATION 
(Sewer Operations Division, CASE NO. X-1390390 
Washington, D.C.) (X-1340313) 


Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and after due consideration 
“of such claim and reports of record, the Bureau makes the follow- 
ing: 
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FINDINGS OF FACT 


That on March 28, 1960, and March 19, 1962, the claimant ; 
above-named while in the employ of the enploying establishment 
above-named sustained personal injuries in the performance of duty; 
that the March 28, 1960 injury resulted in partial avulsion of com- 
mon origin of flexor muscles of the left hand, connective tissue in- 
filtration to one small area of left flexor carpi ularis muscle and 
normal nerve innervation to flexor muscles, left forearm, that the 
March 19, 1962 injury resulted in low back strain; 


That timely written notices of injury and claims for disability 
compensation were respectively given and filed; that the employee 
claims he was disabled for work after two hours employment on 
May 8, 1962, and that he was unable to work because of disability 
of his neck and left arm which he attributed to the two work- 
incurred injuries; 


That except for absences while obtaining medical treatment ‘the 
claimant was not disabled for work as the result of the March 28, 
1960 injury; that the maximum improvement from the injury was 
attained no later than February 15, 1962; that his sole disability 
thereafter as a result of such injury was 5 percent permanent partial 
loss of use of the left arm; that the monthly pay as determined pur- 
suant to Section 12 of the Federal Employees’ Compensation Act 
is the equivalent of $94.80 per week; that the claimant is entitled 
to augmented compensation for dependents; 


That for such permanent partial disability of the left arm ahd 
pursuant to Section 5 of the Federal Employees’ Compensation Act 
the claimant is entitled to 15.6 weeks’ compensation at the rate ‘of 
three-fourths of $94.80 per week or $1,109.16 from February 16, 
1962 to a fraction of June 5, 1962; 


That the employee has no disability of the low back; that the 
claimant may have some mild nerve root irritation secondary to the 
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chronic arthritis changes in the cervical spine; that the claimant’s 
blood uric acid was markedly elevated and the usual medical treat- 
ment for gout might effect some mitigation of his present symptoms; 
that the neck or cervical disability of which the employee complains 
was unrelated by causation or aggravation to either injury or his 
employment; that the employee lost pay for portions of April 12, 
19, 20 and 24, 1962; that on three of these days, April 19, 20 and 
24, 1962, he received treatment for the residuals of the March 19, 
1962 injury; that the employee had no injury-related disability after 
April 24, 1962; that the employee did not lose pay for more than 
three days because of disability attributable to the injury of March 
19, 1962. 


Upon the foregoing findings of fact it is ORDERED that there 
shall be paid from the Employees’ Compensation Fund the follow- 
ing: 

AWARD 


Accrued compensation as follows: The sum of $1109.16 
covering the period February 16, 1962 to June 5, 1962, fraction of 
a day, inclusive. It is further ORDERED that the claim for disabil- 
ity compensation on account of the March 19, 1962 injury be and 
the same hereby is REJECTED for the following reasons: 


That the employee did not lose pay for more than three days 
because of disability resulting from the injury. 


Given under my hand at Washington 
D.C. this 14th day of May, 1963 


Wm. McCauley 
Director 


(Miss) M. Caswell 
Assistant Deputy Commissioner 


Copies sent to: 


Mr. Hubert R. Hudson 
RFD 4195, Box 28 
Upper Marlboro, Maryland 


The Personnel Officer 

D.C. Government 

499 Pennsylvania Ave., N.W., 
Washington 1, D.C. 

Chief, Claims Division 

Bureau of Retirement & Insurance 
U.S. Civil Service Commission 
Washington 25, D.C. CSA 734756 


Mr. Homer V. Prater, Director, Employee Relations 
American Federation of Government Employees 
900 F Street, N.W., Washington, D. C. 


Mr. Phillip J. Lesser 

Lesser & Lesser, Attorneys at Law 
Edmonds Building, 917 - 15th Street, N.W. 
Washington 5, D.C. 


Mr. Martin Holly, National Service Service Officer 
National Service Headquarters 

Disabled American Veterans 

1701 - 18th Street, N.W., Washington 9, D.C. 
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Civil Action No. 688-64 
EXHIBIT “C” 


U.S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
Washington 25, D.C. 20211 


June 9, 1964 


ACT.X1390390 
X1340313 


Mr. Hubert R. Hudson 
RFD 4195 No. 28 
Upper Marlboro, Maryland 


Dear Mr. Hudson: 


The following receipted bills have been approved for reimburse- 
ment to you: 

Doctor J.M. Williams  3/23/61-4/19/62 $45.00 

Drug Fair 3/23/61 3.15 

Doctor R.E. Stone 3/21/62 5.00 

Drug Fair 3/21/62 5.85 


$59.00 
You should receive a check for $59.00 within a short time. 


The following bills have previously been approved for payment 
- direct to the person rendering the services. 


Doctor O.A. Engh 12/9/60 $10.00 
Doctor O.A.-Engh 4/21/61 10.00 
Doctor O.A. Engh 5/3/61 10.00 
_Doctor O.A. Engh 7/14/61 10.00 
Doctor O.H. Fulcher 7/5/61 10.00 
Anderson Clinic 7/26/61 50.00 
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Doctor O.H. Fulcher 2/7/63 10.00 
Doctor O.A. Engh 1/26/62 10.00 
Doctor O.A. Engh 2/23/62 10.00 
Doctor W.T. Spence 11/5-11/12/62 175.00 
Doctor H.Stevens 11/7/62 100.00 
Doctor P.J. O’Donnell 11/5-11/16/62 75.00 
Washington Hospital 

Center 11/5-11/16/62 400.05 


We are returning the statements for medical services rendered 
you by the District Heights Medical Center, February 27, 1961 
through May 22, 1962, as they do not meet our auditing require- 
ments, and we must determine the exact amount paid by you. It iS 
suggested that you obtain and submit one complete itemized bill 
clearly showing the amount paid by you and signed by the person 
receiving payment. The bill must show the dates of treatment, char- 
acter of services rendered and charge for each. 


We are returning the travel voucher as we are unable to verify 
from evidence of records that the dates are correct. It is suggested 
that you have the attending physician certify the voucher that the 
dates are correct according to their records. 


We are returning the bill from Doctor J.M. Williams dated June 4, 
1962, representing his charge of $15.00 for a report. The payment 
of medical expenses is limited to the charges for actual treatment 
provided and would not include payment of additional charge for 
reports obtained and submitted for the purpose of substantiating 
your claim. This expense must accordingly be considered your per- 
sonal responsibility and the bill is returned for your personal file. 


We are returning the bill from Doctor H. V. Rizzoli for treat- 
ment rendered October 17, 1963. You were advised in Bureau’ s 
letter of October 15, 1963, that on basis of present evidence you 
are not entitled to further medical treatment. The bureau would 
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therefore have no basis to approve payment of Doctor H. V. Riz- 
zoli’s charge as the present evidence does not establish that the treat- 
ment was for conditions related to the injuries of March 28, 1960 and 
March 19, 1962. The bill is returned for your personal file. 


The medical expenses referred to are the only ones submitted to 
this Bureau. If you have incurred other expenses as result of the in- 
jury of March 29, 1960 and March 19, 1962, it is necessary that you 
submit an itemized receipted bills to this Bureau. If it is then deter- 
mined that the treatment was for the accepted condition, considera- 
tion will be given to reimbursement of the expenses incurred. 


Sincerely yours, 


/s/ H. Oxenburg, Chief, Audit 
and Compensation Payroll 
Branch. 
Enclosures 
CC: Mr. F. J. Turano 
Personnel Office 
Government of the District of Columbia 
499 Penna. Ave., N.W. 
Washington, D.C. 
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Civil Action No. 688-64 
EXHIBIT “D” 


U.S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
Washington, D. C. 20211 


April 20, 1965 


Mr. John J. Spriggs, Jr. 
Attorney at Law 

614 Indiana Avenue, N.W. 
Washington, D. C. 20004 


In reply refer to file No. X-1390390 
Re: Hudson, Hubert R. 

(Received Jun 9, 1965) 

Civil Proceedings Division 
(Corporation Counsel’s Office) 
(Stamped on) 


Dear Mr. Spriggs: 


Reference is made to medical and travel expenses incurred by 
the above-named claimant. 


The Bureau is unable to accept responsibility for payment of the 
enclosed travel expenses. We must emphasize that reimbursement of 
travel expense is not provided for the purpose of picking up medical 
supplies or for the purpose of completing forms in support of 
his claim for benefits. We, therefore, have no basis on which to ap- 
prove payment of medical expenses incurred on his own initiative to 
obtain data to substantiate his claim and without authorization, 
the cost of such treatment be considered his personal obligation. 
All bills and travel vouchers are also returned as they do not meet 
auditing requirements; items not in conformity are as follows: 


1. All claims for reimbursement must be properly iden- 
tified as outlined on GA 321 and as follows: 
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. Original receipt must be presented and not photo- 
copies. 

. Each bill must be properly receipted. Proper receipt- 
ing is accomplished by having the bill marked “Paid” 
and signed in ink below with the full signature and 
title in connection of the person who received pay- 
ment. 


. The Bureau is responsible for payment of reasonable 
and necessary medical expense. This would not in- 
clude Coca Cola syrup, secretarial service, etc. 


. It is necessary that each prescription be identified 
as to the name of drugs prescribed; a mere prescrip- 
tion number is not sufficient. 

. Drug bills should also be approved by the attend- 
ing physician, certifying that drugs were necessary 
and prescribed for treatment of injury sustained 
February 28, 1960 and March 19, 1962. 


. Voucher Forms 1012 and 1012a can only be used 
for claiming travel expenses incurred and not for 
doctors or vendors of appliances and supplies, etc. 


. Travel Form 1012 must show certification of attend- 
ing physician in order to show that trips claimed 
were necessary for treatment of injury. 


. After a Travel Form 1012 has been completed, it 
must be signed in ink or indelible pencil in the space 
ptovided for the payee to make the claim valid. 

It is regretted, in view of the above, we have no basis at this 
time for favorable consideration to approval of the travel and medi- 
cal expenses incurred. 


Sincerely yours, 


/s/ H. Oxenburg 
Chief, Audit and 
Compensation Payroll Branch 


Enclosures 

CC: 

Personnel Officer 

District of Columbia Government 
499 Pennsylvania Avenue, N.W. 
Washington, D. C. 20001 

Mr. Hubert R. Hudson 

R.F.D. 4195, No. 28 

Upper Marlboro, Maryland 


(Received Apr 22 1965) 
(Personnel Office, D.C.) 
(Stamped on) 


MOTION OF DEFENDANT, DISTRICT OF COLUMBIA, 
FOR SUMMARY JUDGMENT 


| 
The District of Columbia moves the Court to enter summary 
judgment in its favor on the ground that the pleadings, the affidavit 
of Samuel C. Seiler, and the exhibits attached thereto, all of which 
are incorporated herein by reference and made a part hereof, de- 
monstrate that there is no genuine issue as to any material fact and 
that the defendant is entitled to judgment as a matter of law. 


/s/ Charles T. Duncan 
Corporation Counsel, D.C. 
/s/ John A. Earnest 
Assistant Corp. Counsel, D.C. 
/s/ Bruce S. Mencher 
Assistant Corp. Counsel, D.C. 
(Certificate of Service dated March _, 1967) 
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OPPOSITION TO DEFENDANT DISTRICT OF 
COLUMBIA’S MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiffs, Hubert R. Hudson and Elizabeth 
Hudson, his wife, and oppose the motion of the District of Colum- 
bia for Summary Judgment on the following grounds: 


1. The pleadings and pretrial statement herein show conclu- 
sively that there are several genuine controverted issues of fact to 
be determined by tthe jury after hearing SORUESES testimony ad- 
duced at a trial on the merits. 


2. Rule 56 of the Federal Rules of Civil Procedure was never 
intended to authorize the courts to assume the burden of determin- 
ing facts or deciding cases which involve delicate questions of law 
and complicated controverted facts without a full hearing on the 
merits. 


3. Federal Employees’ Compensation Act was never intended 
to bar common law actions for negligence of a municipal corpora- 
tion acting through its agents to deprive an employee of all of the 
benefits provided under the Federal Employees’ Liability Act. 

4. Plaintiffs have demanded a trial on the merits to show that 


they were, in fact, denied relief under the Federal Employees’ Com- 
pensation Act as claimed by the defendant. 


5. The exclusive remedy defense of the defendant does not 
apply in this case because the essential elements of the coverage was 
not satisfied as to these plaintiffs. 


6. The defendant cannot in law be heard to say that the in- 
juries involved in this case were accidental when the defendant itself, 
acting through its agents, maliciously and negligently produced them. 

7. The defendant cannot defend on the exclusive remedy doc- 
trine of Federal Employees’ Compensation Act for its own viola- 
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tion of its contractual relationship as employer of the plaintiff, 
Hubert R. Hudson. 

8. The defendant cannot cover its own intentional misconduct 
towards its employee under the Federal Employees’ Compensation! 
Act. 


9. This defendant had a duty to the plaintiffs to provide medi 
cal care recommended by doctors it selected to examine the Plain- 
tiff, Hubert R. Hudson. 


10. The defendant had a further duty to provide light duty. 
work to the plaintiff, Hubert R. Hudson, as as recommended by the 
doctor after the injury of March 28, 1960, and its failure to do $0 
is outside the purview of the Federal Employees’ Liability Act. 


11. The defendant’s breach of its obligation to furnish ade- | | 
quate working conditions for an employee’s recovery from an acc 
dent cannot be defended on the exclusive remedy doctrine since the 
breach is an intentional tort. 


12. Defendant’s breach of its statutory duty to provide such 
care as is recommended by medical officers to an injured employer 
is negligence as a matter of law. 


13. And for such other and further reasons as will be broust 
forth at the hearing on this motion. 
/s/ John J. Spriggs, Jr. 
Attorney for Plaintiffs 
(Certificate of service dated April 21, 1967) 
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ORDER 


Upon consideration of the complaint filed herein, the answer 
of defendants thereto, the motion of defendant for summary judg- 
mént, the points and authorities stated in support thereof and in Op- 
position thereto, defendant’s statement of material facts as to which 
there is no genuine issue, and of oral argument by counsel for the 
plaintiffs and defendant in open court, and it appearing to the Court 
that there is no genuine issue of material fact, it is, by the Court, 
this 18th day of May, 1967, 


ORDERED: That the motion of the defendant, District of Co- 
lumbia, for summary judgment be, and the same is, hereby granted, 
and judgment is hereby entered in its favor. 

/s/ William B. Jones 
Judge 


[Certificate of Service dated May 17, 1967] 


NOTICE OF APPEAL 


Notice is hereby given this 16th day of June, 1967, that plain- 
tiffs, Hubert R. Hudson and Elizabeth Hudson, hereby appeal to 
the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 18th day of May, 1967 
in favor of defendant, District of Columbia against said plaintiffs, 
Hubert R. Hudson and Elizabeth Hudson. 


/s/ John J. Spriggs, Jr. 
Attorney for Plaintiffs 


BRIEF FOR APPELLANT AND APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISIRICT OF COLUMBIA C 


a a nt gn 


HUBERT R. HUDSON, ET AL.,. 
Appellants, 


DISTRICT OF COLUMBIA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA: 


United States Court of Appeals 
for the District of Columbia Circuit 
FILED oct 17 1967 JOHN J. SPRIGGS, JR. - 


614 Indiana Aveme, N«We 
20004 


Northen Of also? Washington, D.C. 
CLERK : 


Attorney for Appellant | 


(i) 

QUESTIONS PRESSN SED 

1. Is the Federal Enmployees' Compensation at-5 USCA, 
Section 751 et sec, the sole remedy for an employee it it can be 
shown that the emoloyer ordered the employee to retire on disability 
as provided under the Civil Service Xetirement Act-5 USCA, Sec 2257? 

2. Is Summery Judgment proper if there are ouestions of fact 
to be determined? 

3. Can an employer defend an action in tort against him for 
dameges alleged to have been sustained by reason of the employer's 
wilfull misconduct by claiming that the Federal Employees ' Compen= 


sation Act is the sole and exclusive remedy? 


4, Is a Federal Employees' Workmen's Compensation Act the 


exclusive remedy of an employee injured by reason of his employer's 
deliberate violation of the safety vrovisions provided under that act? 

5. Can it be said as a matter of law that an employee's injuries 
arose out of his employment if it be shown that the Department of 
Labor foune that they did not? : 

6. Can Summary Judgment procedure in action by an employee 
against an employer, who defends under the exclusive remedy doctrine, 
be used to close off incuiry into cuestions of whether the employee 
did in fact obtain the benefits due under the act? : 

7. Does the wife of a Federal Employee, who retires on 
disability, lose her:common law right of consortium against the 
employer? A 

8. Van a defendant es a matter of law defend na action under 
a compensation act by claiming the injuries were accidental, if the 
cefendant itself, acting through its agents, created the injuries 


by reason of its own misconduct? 


(ii) 


9. Does the exclusive remecy Coctrine apply to neglicently 
created injuries of 2n emoloyer sustained by an employee vhen if 
such injuries are outside the purview of the Workmen's 
Comvensation Act? 

10. Is an emvloyer liable for injuries susteinec by an 
employee by virtue of a breach of statutory duty uncer the 
Federal Employees’ Comvensation Act? 

ll. Can the exclusive remedy doctrine be used to shut off 
incuiry as to whether an injury was, in fact, sustained in the 
course of employment, or whether it was the result of an 
intervening negligent act of the employer? 

12. Can an employee in the Federal Government be forcec to 


vrovide from his own wages for injuries susteined in the course 


of his employment? And if so, voulé such provision conflict 


with the Constitution of the United States? 

13. Do versonel injuries suffered in consecuence of en 
affirmative tortious act committed by an agent of the employer 
on the emoloyee fell within the term of a versonal injury sus- 
tained while in the performance of duty uncer the compensation 
for injuries to employees of the United States Act? (5 USCA, 
Sec. 751 et seo) 


(ii) 
TOPICAL INDEX 


JURISDICTIONAL STATEMENT 2.00 eu ee ee eee 1 


| 
STATEMENT OF FACTS i 2 


STATEMENT OF POINTS RELIED ON... 22-2 eee ee & 


ARGUEENT s 


I. WEERE AN EMPLOYEE IS INJURED BY REASON OF TEE 
SERIOUS AND WILFULL MISCCNDUCT ON TEE PART OF 
HIS EMPLOYER, MAY HE BE BAR3ED FROM BRINGING 
AN ACTION FOR DAMAGES AGAINST HIS EMPLOYER BY 
VIRTUE OF THE FEDEXAL EMPLOYEES' COMPENSATION 
ACT WHICH PROVIDED NO COMPENSATION FOR THOSE 
INJURIES? 4 e e e e e . e eo e e e e 


IS THE USE OF SUMMARY JUDGMENT PROVISIONS UNDER 
RULE 56 OF [HE FEDERAL RULES OF CIVIL PROCEDURE 
PROPER TO SHUT OFF INCUIRY AS TO WHETEER A 
FEDERAL EMPLOYEE DID, IN FACT, RECEIVE TEE 
BENEFITS OF THE FEDERAL EMPLOYEES COMPENSATION 
ACT? A ASIA OIA BA 5 5-4 is 


DOES THE EXCLUSIVE 2EMEDY FOR FEDERAL EMPLOYEES 
AS SET FORTH IN TITLE SECTION 757, APPLY 
AGAINST EMPLOYEES WHO E ALLEGED 76 HAVE BEEN 
IN FACT, FORCED BY SEEIR EMPLOYER [0 RETIRE UNDER 
TEE DISABILITY PROVISICNS OF ANCTHER ACT! OF 
CONGRESS, f0 WIT: TITLE 5, SECTION 22517. 10 


CAN THE EXCLUSIVE REMEDY DOCTRINE OF TEE 
FEDERAL EXPLOYEES' COMPENSATION ACT 5 USCA, 

SEC. 751 et sec 757, BE USED AS A SHIELD! TO 
PROTECT AN EMPLOYEE FROM AN ACTION IN TORT 

FO INJURIES SUSTAINED BY AN EMPLOYEE BY! 2BASON 
OF THE EMPLOYE'S WILFULL MISHANDLING OF AN 
INJURY SUSTAINED IN [THE COURSE OF EMPLOYMENT IN 
DIRECT VIOLATION OF TEE EXPRESS SAFETY PROVISIONS 
OF SECTION 784 OF TEE ACT ITSELF, AND WHEN THE 
EMPLOYER ITSELF FORCED THE EMPLOYEE f0 RETISE ON 
DISABILITY UNDER PROVISIONS OF ANOTEER ACT OF 
CONGRESS? ai al alan folio of halen ae) Bean TS? 
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UNITED STATES COUT OF APPEALS 
Foi TEE DIS?tsaicl OF COLUMBIA CIACUIT 


No, 21,164 


HUBERT R. HUDSON, ET AL., 
Appellants, 
Ve 
DIS(fRICT OF COLUMBIA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This action is instituted by Hubert R. Hudson and _ 
Elizabeth Hudson, citizens of the United Stetes now residing 
in Upper Marlboro, Maryland, ané is a civil action 1688-64 in 
tort for damages resulting from the negligence of the appellee. 
Defendant's Motion for Summary Judgment was heard in the United 
States District Court for the District of Columbia on May 16, 1967. 
On May 18, 1967 there was entereé on the docket an order granting 
otion for Summary Judgment for she appellee uvon airections of 
the judge. On June 15, 1957 the appellant was denied leave to 
Droceed without prevayment of costs and notice of avpeel was 


filed June 16, 1967. 


The jurisdiction of t t is invoked by virtue of 
Sections 1291 ang 129% of the Act of June 25, 1948, Chanter 646 
(62 Stas. 969,029,930); 28 USCA Sections 1201-1294 (1) relating 
to avveals. 

S°A7E.ENT OF FACTS 

that oleintiff, a civil service employee, was envloyed by 
Gefendant from March 23, 1954 to Yeotember 6, 1962, as a truck 
@river. 

fhat he first sustained an injury to his left arm on March 28, 
1960 because defendant negligently failed to orovide sefe eouipment 
for him to drive. 

“hat after this injury, defendant mishendled his injury 
recklessly, violeted Goctor's orders set up for his health and 
safety, deprived him of Workmen's Compensation, and perpetuated a 
scheme to remove him from his employment. Defendant thereupon, 
in violation of theadvice of their physicians, ordered plaintiff 
to continue to drive heavy duty trucks or face disciplinary action. 

As 2 result a heavy duty truck dropped into a chuck hole on 
December 1, 1960, causing the injury to pleintiff's left arm to be 
aggravated and finally to become a; pexmanent vartial disability. 


thereby during the veriod between March, 1960 to September, 


1962, defendant sought for a reason to separate plaintiff from his 


position. His usveriors assigned him to arduous work operating 
heavy trucks, snow removal eauipment, sweeping floors and washing 
cars. When plaintiff protested, they exerted emotional stress by 
writing letters to the public haelth inounging vlaintiff's 
character wile reouesting a fit for duty examination; they sought 
to reduce his civil service grade and pay. these actions so 


weakened the plaintiff mentally and physically that on or about 
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| 
harch 19, 1962, at the end of his work day, while he was getting 


out of a government vehicle he had been driving that aay, his left 
arm gave way causing him to fall out of the vehicle. ts 2 result 
of shis fall, the pleintiff sustained another or separete injury 
to his neck and back, Plaintiff did not receive corpensation for 
this injury. -he Sureau of Smployees' Compensation having found 
no disability of the low back and that the neck or cervical 
Gisability was unrelated by causation or aggravation to either 
injury or his employment. : 
Yet, Hr. Hudson haa disk removed and anterior cervical spine 
fusion on November 15, 1965. 


(Note) Accident was Nerch 19, 1962 - he was off work until 


March 27, 1962. 
Further medical suthorization terminated May 13, 1963. 


STATEMENT OF. POINTS RELIED ON 


1. Where an emoloyee is injured by reason of tre serious 
ené wilfull misconduct on the vart of his employer, may he be 
barreé from bringing an action for dameges agains: his employer 
by virzue of the fecereal Employees’ Compensation Act which provided 
no compensation for chose injuries? 


2. Is tie use of Sumz-ry Judgment vrovistons under -mle 56 
of tne *ederal Aules of Vivil Procedure vroper to shut off incuiry 
‘as to whether a federal employee did, in fact, receive the benefits 

of the Federal Employees' Somoensation Act? 


36 Does she exclusive remedy for federal employees as set 
forth in Sitle 5, Section 757, apply against employees who were 
alleged to heve been, in fact, forced by their employer to retire 
unger the disebility vrovisions of another act of vongress, to wit: 
Litle 5, Section 2251? 


% i, Cen she exclusive renedy Goctzine of “he Federel Enployees' 
Compensetion Act, title 5 USCA, Sec. 751 et sec 757, be usec as a 
shield so protect an employer from an action in tort for injuries 
susteineé by en employee by reason of the employer's wilfull 
mishandling of an injury sust2ined in the course of employment in 
Girect violetion of the express safety vrovisions of Section 734. 

of the act itself, and wren the employer itself forcecé the employee 
to retire on Gisebility under provisions of another act of Congress? 


ARGUMENT 
I. 


WEERE AN EMPLOYES IS INJURED BY AHASON CF THE SEAICUS 

AND WILFULL MISCONDUCL ON [HE PART OF EIS EMPLCYEA, HAY 

EE 3S BAAsED FACN BxINGING AN ACTION FOR DAMAGES AGAINST 

EIS EMPLOYER BY JINflUE OF THE FEDE.AL EMPLOYEES’ COMPEN. 
SATION ACI WHICH PROVIDED 40 COMPENSALION FOR TEOSE INJUALES? 


Provisions sre found in some of she Workmen's Compensation 


&ct which either vrovide for increased compensation, or give an 
emoloyee she right to maintain an ection at law in case of injury 
ceused by the misconduct of the emvloyer cheracterized by the terms 
wilfull, serious end gross negligence, or some variations chereof. 
MoWeenv-v-Standard Boiler Plate Co, (1914),210 Fed 507, afte 

21° Feé 361; Eelme-v-Great Western Mil] Co, (1919), 185 Pac 5103 

&, Clemens Horst Co-v-Industrial Accident Commission 103 Pac 105, 
(1920) 184 Cal 180. 


The latter case held that serious misconduct of an employer, 
which, under the Workmen's Compensetion Act involved, would render 


him liable for extra comvenseation to an injured employee, was 


conduct which the employer either knew, or ought to have known if 

he had turned his mind to she matter, to be conéuct likely to 
jeoverdize the sefety of his emvloyees; that the enploye> in leaving 
a rapicly revolving shaft unguarded, when so located that employees 
were likely to be caught in it and injured, would justify a finding 
that the employer was guilty of serious and wilfull misconduct 
toward an emoloyee injured by contect with the shaft; ané that it 
apvesred circumstences surrounding the act were such as evinced a 
reckless Cisregerd fom the safety of others and a nancinenees to 


inflict the injuries compleined of. “o the same effect see Wolff 


_ay B Gear & Me C » 207 Ill avp 311, 


‘wherein it was held that under the Workmen's Compensation Act, 
where injury results from the jinexcuseble fault of the employer, 
the injureé employee is not éeprived of his right to a common law 

. action for tort. 

We recognize that all of shese vropositions, wilfull misconduct, 
inexcusable fault, etc., are ordinarily auestions of fact and will 
recuire eae trial by jury to determine those fects end for that reason 
the District Court for the District of Columbie was in error when 
it granted a Summary Jucement in this case. 

Appellant in this cese has alleged that the appellee mishandled 
his injury of Merch, 1960 by forcing him to perform work which 
Gireetly involveé his injured arm. This, in direct violation of 
advice of the ohysician to whom the apvellant was sent by the 
appellee after the injury to his arm. 


Such conéuct, if true, is clearly inexcusable. Moreover, it 


was in @irect violation of the safety provisions of the Compensation 


Ket itself. Further, it would appear that even the Commensetion 
Act itself was circumvented by ‘the appellee when it forced the 
appellant to retire on disability uncer a separate act of Congress. 
Appellant submits to this Court thes he was denied compensation 
for the injury of March, 1962, because it was found that the injury 
was not related to his empioyment. This in itself would appear to 
raise imvortant questions of fact, such as intervening ceuses in so 
far 2s the first injury of March, 1960 for which the apvellant was 
forced to retire; and the last injury of March, 1962, 211 of which 
raise cuestions of fact thet recuire the submission of evidence. 
Thet uncer such circumstances ané beceuse his last injury 
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resulted cirectly from the wilfull misconduct of the defendant, 
he shoulé not be barred from bringing his common law action. 

Accordingly, she judgement of the District Court for the 
District of Columbia should be reversed. 

II, 

IS SEE USE OF SUM:ARY JUDGMENT PHOVISIONS UNDER RULE 6 

OF TEn FEDERAL RULES OF CIVIL PROCEDURE PROPER TO 5H 

OFF INQUIZY AS [TO WHETHEX A FEDERAL EMPLOYEE DID, IN FACT, 


RECEIVE TEE BENEFITS OF THE FEDERAL EMPLOYEES' COMPENSATION 
ACT? 


Appellant in his complaint has alleged that the enpellee 
mishandled his injury which he sustained on March 28, 1960, by 
recklessly violating doctor's orders set un to protect his health 
end safety. That by depriving him of Workmen's Compensation, 
ordering him to continue criving and the use of his injured arn, 
and seeking to reduce his gradein vay, he incurred another injury 


on March 19, 1962, after which the appellee forced him to retire 


on disability provided for government emvloyees by virtue of 


Title 5, Section 2257 (a). This section of the act seats as follows? 


(a) "Any emoloyee who completes five years 

service ané who is found by the Commission to have 

become disabled shall, upon his own application or 

upon avplication by his department or agency, be 

returned on an annuity computed as provided in 
section 2259 of this title, Any member who completes 
five years of member service and who is found by the 

Commission to have become disabled shall, upon his 

own application, be retired on an annuity computed 

as provided in section 2259 of this title." 


This act is entitled the Civil Service etirement Program and 
by virtue of section 2254 deductions are made from the Federal 
™ oo 2 | 
Employees’ pay to vrovice for hisow retirement as provided in the 


act. Apvarently, this deduction of the employee is matched 


by a contribution from the employing agency and is held in trust 
by the United States lfreasury for the purpose of vaying annuity, 
refund, enc death benefits to Federal employees entitled to them. 


-his act contains two notable Gissinctions fron the federal 


Compensation Act (5 USCA sections 751 et sec). First, the 


employing department may, if it believes the employee is totally 
Gisabled for useful and efficient service in his vosition, apply 
to have the employee retired for disability if the employee refuses 
to avply. Second, among those entitled to disability annuity would 
be those whose disability was not incurred by the employee in the 
line of his cuties, 

This retirement act is, of course, referred to in tue Federal 
Hmployees' Compensation Act (5 USCA Sections 751 et sea) in this 


manner? 

Section 757 (a) "*** Provided, that eligibility for 
or receipt of benefits under the Civil Service 
Netirement Act shall in no way imvoair the employees' 
right to receive compensation for scheduled disabilities 
specified in section 755 (a) of this title,***" 


again section 759 (a) vrovides: 
"For any injury susteined by an employee while 
in performance of duty, *** and notwithstanding that 
the employee has accepted or is entitled to receive 
benefits under the Civil Service Xetirement Act, the 
United States shall furnish to the employee 211 services, 
appliances, and supplies prescribed or recommended by 
duly qualified physicians which, in the opinion of the 
Secretary, are likely to cure or give relief ***." 
Included in the section also is exvenses for transportation 
and other expenses incident to the securing of such services. 
Appellant notes that the attachments of ‘he avvellee in 
support of its motion for Summary Judgment reveal that his injury 
to the left arm occurreé on March 28, 1960; the complains alleges 
that the injury was aggravated December 1, 1960, and that the 


— $- 


appellant sustained injury to his back and neck March 19, 1962. 
Exhibit "B" of the 2ppellee indicates that the appellant received 
no compensation for the injuzy sustained March 19, 1962, because 
it was not relsted to either his injury of March 28, 1960 or his 
emoloymente ; 
fhese circumstances alone raise serious cuestions of fact 
as to whether this appellant was, in fact, provided with the 
benefits to which he was entitled under the very Compensation Act 
which the annellee has alleged was his sole remedy. These ouestions 
appear foremost: : 
a) Was the apvellant provided with the medical services, 
transportation, etc., to which he was entitled even thogh he was 
retired on disability? Z 
b) If he was forced to retire on disability, how could it 


be said that his sole zemedy is the Federal Employees’ Compensation 
Act? 


ec) If the injury to his back and neck was not related to 
his employment, why was he operated on in his spine for the back 
injury on November 15, 1965, as alleged in the complaint, and what 
wes the cause of the injury? : 

We submit that these are fundamental ouestions of fact on 
which Summary Judgment in this action should not have setemmneds 
Nor shoulé Summary Judgment vrovisions be used to shut off all 
further inouiry into rights to which this avvellant appears to 
have been entitled even under the Compensation Act itself. 


On this state of the record the judgment should be reversed. 
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III. 
DOES = EXCLUSIVE jENEDY FOR FEDEiaL SMPLOYEES AS SET 
FOATH IN SISLE 5 Eat re 757 APPLY AGAINS? EXPLOYEES W110 
WEABE ALLEGED “O HAVE BESN, IN FACT, POxCED BY gl. EMPLOYER 
SO SETAE UNDE’ GE DISABILITY POTITICHS OF avOFER AC? OF 
CONGRESS, “O Wis “ISLE 5, SEC*ION 2251? 


Po this ouestion one muss of necessity stucy the me 
cations of She two vrincival ects involvec, to wits 
Enoloyees' Compensation Act, litle 5, USCA, Sections 751 et sen 
and the Federal Employees' Act, ‘itle 2251 et sec. 

Mese acts involve senevate acts of Congress for separate 
purvoses anc their intev-relationship could only be determined 
after a trial hos been afforded to the verties ené evicence 
submittec. “he Federal Emvloyees' Comvensation Act itself can 
harély be interpreted in this case wit thout evidence the vleadings 
raise serious auessions as to what benefits t»is employee actually 
received under the act ané what benefits was he denied under the 
act. then too, the cuestion arises as to whether this employee 
vas, in fact, iniurec and, if so, was it a resul* of 2a deliberate 
intent on the vart of his employer to vrocuce the:injury so that 
the emoloyee could be forced to retire. 

Further, if an injury to e workmen resul‘ts from a celiberate 
intention on the part of his employer to force ‘he employee to 
retire on cisability, may the workmen have an action ageinst the 
employer for thas deliberate intention? We submit that the last 


cuestion must be enswered in the affirmative es it wes “nswered in 


che cese of Gordon-v-Incustriel Accitent Commission, 19° Cel 420, 


240 Pac 849. 


Plecing en emvlovee a= work in a gravel vit uncer en over- 


hanging bank 12 feet high is serious anc wilfull misconcuct within 


= iO = 


the vrovision of the Workmen's Compensation Act, allow 
additional award in case of such misconduct, page 850-351. 


"With respect to tre claimed serious aoe wilfull 

misconduct of he individual cefenda ants, the fincing by 

she »espondent : aes wast ‘that ss 6 injury was 
prox'mately caused by the serious ané wilfull misconduct 

of the emnloyer in thist a managing representative of said 
vartnershiv, to wit, Walter J, Schielne, knovingly placed 

the emvloyee a*% work in 2 position where a wall of: sang and 
gravel at least 12 feet high was hanging over him, that et 
said time, said managing representative knew, or ought to 
have known, that said watl was in imminent danger of caving 
in upon the employee, and causing either serious injury to 
or the death of she employee; and the managing representative 
took no precaution to prevent said wall from ens in upon 
the employee; that said watl of sand end gravel did cave in, 
and the caving in thereof was the oroximate cause of the 
death of the employee.' 


While the statute in this case provided for an increase in 
an award for serious misconduct, we submit that the same vrincinle 
necesserily applies to the Federal Smployees' Compensation Act. 


It is true that the act does not expressly so provide, but it 


is necessarily implied by virtue of litle 5 USCA Section 751 (a) 


with these words: 
"The United States shall pay compensation as hereinafter 

svecified for the disability or ceath of en employee resulting 
fron personal injury sustained while in the pverformence of his 
Guty, but no compensation shall be vaid if the injury or 
ceath is caused by wilfull misconduct of the employee or by 
the emoloyee's intention to being about the injury or ceath 

of himself or of another, or if intoxication of the injured 
emvloyee is the vroximate cause of the injurv or death." 


It avpears that this obligation on the employee is necessarily 
a like obligation uvon the employer in the instant case. In other 


words, the appellant invokes the aid of the ancient rule of 
“mutuality of obligation and remedy. “oA r t =v 5 


121 fa 276, 93 SE 638, Laid 1918A, 7595; sckstein-v-Douing, 64 NH 
248, 9 Atl 626. 


“his doctrine of mutuality is generally considered to be 
| 
essential to the meintenance of a suit for specific performance, 
=//- | 


Anplying the doctrine to the instant case we Gind that since be 
appellant could not obtain any relief for his injury had ne been 
intoxicated end caused it, or brought it on himself o- caused his 
injury by his own vilfuli misconcuct. 

this is a Grastic vvovision since the syvellee herein maintains 


exclusive remecy. 


Since the -ppellant can not profit from his own misconcuct, 


we submit thet neither cen the appellee profit from his own miscon- 
duct by using the compensation act as a shield. 
Since she avvellant could not receive eny compens»tion by his 
own misconéuct,by she seme token even-"rnced justice woulc have 
to ceny the cefendant the right to hide behind the Employees' 
Compensation Act for its own deliberate misconcuct enc vrovice 
the evpellant with his right to bring en action ag-inst his master 
for the damages which he susteined as a proximate result of his 
mester's wilfull misconduct by ignoring the diagnosis of its 
physicians snd forcing the servent to perform services svecifically 
prohibited by the ohysiciens. This, in eécition to the nrovisions 
of the Compensetion Act. Appellent elleged in his complains that 
on March 19, 1962, wes directly ceused by the 
wilfull misconduct of the appellee in mishandling his injury 
susteinea in the course of his employment, that is the injury to 
his erm susteined Harch 28, 1960. 
the appellant received no compensation for 
because the commission found that it wes not related 
or agzrevetion to either the first injury or so his 
employment. Yet, Mr. Hudson hae to subris to = svin-l fusion 


G6isk renoval es late as November 15, 1965. 


-/2~ 


: 
We submit that not only would the recuirements of even handed 
justice provide this evvellant with 2 remedy anart from the Employees’ 
Compnesation Act, but it evvears that such was the intent of the 
eet itself set forth in Section 784 (c) which exozessly provides 


for safety resuletions end for a sefety council to enforce those 


sefetv end accident prevention vrovisions. 


In any event, the pleadings raise serious cuesvions of fact 


vhich shoulé not be determined on 2 motion for Summary Judgment 


and therefore the granting of the motion must be reversed. 


Iv, | 


CAN THE EXCLUSIVE xZHEDY DOCTRINE OF THE FEDERAL 
EMPLOYEES! COMPENSATION ACT 5 USCA, Sec 751 et sec 757 

BE USED AS A SHIELD [0 PROTECT AN EMPLOYER F30M AN ACTION 
IN TORT FORK INJURIES SUSTAINED BY AN EMPLOYES BY 3EASON 

OF HE EMPLOYER'S WILFULL ISHANDLING OF AN INJURY SUSTAINED 
IN THE COUXSE OF EMPLOYMENT IN DIRECT YIOLATION OF TEE 
EXPRESS SAFETY PHOVISIONS OF SECTION 784 OF THE ACT ITSELF, 
AND WHEN TEE EMPLOYER ITSELF FORCED THE EMPLOYEE TO RETIRE 
ON DISABILITY UNDER PROVISIONS OF ANOTHEA ACT OF CONGRESS? 


The Federal Employees' Compensation Act under which the 
appellee seeks to use as 2 defense against the enpellant contains 
a senvciel provision designed to prevent accidents among Federal 
employees and reads as follows: 5 USCA, Sec.784 (c) 

"In order to reduce the number of accidents 
and injuries among government officers and employees, 
encourage safe practices, eliminate work hazards and 
health risks, and reduce compensable injuries, the 
heads of the various departments and agencies are auth- 


orized and directed to develop, suovort, and foster 
organized safety promotion ***," 


Indeed, to advise the department heads the President of the 
United States established, under Sxecutive Order 10194, Bec, 20, 1950, 
15 Fee -ieg. 9137, a Federal Safety Council to serve in oo ioe 
capacity in matcers rel-*ting to the safetv of civilian enbloyees 


in the Federal Government. Yet, the apvellee in the instent case 
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acted in inexcusable violation of these express orovisions. 

It has long been held to be a basic principle of tort law that 
there is a duty on every one to avoid inflicting injury upon 
another either by disease or physical means. See hinor-v-Sharon, 
(112 Hess 477, 17 4m Nep. 122. The above provision in the Federal 
Employees' Compensation Act merely expresses the rule and imposes 


the duty upon the Executive devartment officials. I+ has long been 


‘held that an employer may be held liable for knowingly recuiring 


physical labor in excess of the capacity of an employee. Blye Bell 
Globe Mfg Co-v-Lewis Miss, 27 So2a 9003 Honilton-v-Standard Oi) 

Co of Indiana, et 21, 323 Mo. 531, 19 SWad 679; Glicden-v-Bath 
Iron Works (1947) 5% A2d 528. 

It avvears that in each of these cases the employee had the 
assurance of his employer that the work recuired of him would do 
him no injury. In the Mississippi case there was the added feature, 
that the employee was threatened with discharge if the work assigned 
to him was not verformed . 

In the instant case the law imolies the rule that no work 
would be reauired of en employee which would do him injury. It may 
2lso be implied that if an employee is orderec to perform certain 
work by his superior and does not do so he will be subject to 
dismissal. 

Since employee would be subject to cismissal for failure to 
perform work ordered by his suverior the lew will imvose a like 
duty end be held liable for failure to comply with svecific 
requirements of the lew enacted for the safety and vrotection of 
the emplovees end this applies to municipal corvorations as well. 
State ex rel. Post-v-Industrial Commission (1923), 127 Shio St.187, 
187 NE 71°; Dupree-v-Flaten, 100 Minn 299, 111 NW1; Bently Bros-v—_ 


Industrie? Commission, 19% Wise 610, 217 NW 316; Henitowec Botler 
~/¢- 


Works-veIndustrial Commission, 165 Wisc 592, 163 W172, It 
would avpvear that the cuestion of whether the safety provisions of 
the statute were violated anc if so, whether the violation was the 
proximate cause of the injuries to this appellant ave pure cuestions 
of fact which can only be determined by the jury after a trial on 
the merits. | 

We submit that since the appellee herein knew that this appe=- 
llant was not physically able to do the work which his guveriors 
had ordered him to do without vrobable injury to himself. It was 
their duty to use orecaution which ordinary care and prudence 
would dictate end to avoid subjecting this employee to tte risk of 
injury. =v=Ste O11 Co, 323 Mo 531, 19 SWod 6795 
Hyerett Hardware Co-v-Shey, 178 Miss 476, 172 So 337; Thunberg-v- 
Panama sy Co (NY 1943) 139 Fad 5673 : ~y-P ! 
137 La 910, 69 So 742. 


Moreover, the appellees alleged breach of its obligation to 


furnish adecuate working conditions and medical care for avpellant's 


recovery from his first injury as vrovided in 5 USCA Section 784 


gave rise to an action e% law for damages. Hern-v-Moran Towing and 
Trensportation Co (ong Cir 1943), 138 Fed 900; © =v-Air 1 
L L W: , 5 F. Supp 939; Revev-Colonial Navigation 
Co, 116 Fad 580; Ss eeu an 153 Ore 546, 
55 Pad 21. 
Moreover, it would avpear that a breach of a eae duty 
is negligence as a matter of law. -y-A S/S C 
185 Wash 71, 53 P2d 295. This varticular case held thet if the 


employees’ loss of resistence to an accident was induced (as 


appellant has alleged in this case) by the negligence of the employer, 
then the employer is responsible for the disease. | 
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See also Pinero-v-United States, 65 F Supp 191, wherein the 
Court found tha’ over work might be causetive factor, and Hiltz-v—_ 
Atlente xAefining Co (are Cir 1045), 151 Fad 159, which hele that 
' the facts oresensed a jury ouestion. 
Apvellant's vosition is “nat an emoloyer cannot be heard to 
say that an injury is accicentel when that emoloyer voluntarily 
produced it. Beek-v-Wong Bing, 180 Minn +70, 231 NW 233; Lasochet 
-v-Penéleton (1946), 63 N¥Sed 313; Rumble-v-"rb (7941), 19 NJ Mise 
311, 20 Aod 5; Cortes-v-Balt. Insular Line (1932), 287 US 367, 53 
S Ct 173, 77 L Ee 368; Colmar S/S Corp-v-laylo-, 303 US 525, 58 S 
Ct 651, 82 L Ee 903. Nor can Section 757 be used to prevent an 
arbitrerily discharged employee from recovering for “is wrongful 
discharge, even if he drew disability vayments. In such cases 
there is an election of remedies in the employee. While he may 
elect to take under the act he is not recuired to do so, Payne-v- 
Conimever,275 Fad 803; Dahn-v-McAdoo, 256 Fee 549;_Qwen-v-xheem 
Mfg. Co, 83 Cal avpad 42, 187 P2d 725; Allman-v-Hendy (Ala 1962), 
302 Fad 559. 


In such ceses as te plaintiff wife, in she instent cese, she 


has no rights under -hne disebility statute, snd being ou*side the 
disability retirement act she has a common law right of action for 
consortium. Hiteffer-v-Argonne Co, 87 avo DC 57, 183 Fad 811, cert 
Genieé 240 US 852, 71 5 Ct 80; Aubrey-v-United States, 103 US app 
DC 65, 254 Fod 768. 

Tre Gecisions are uniform sxet injuries which ere beyond the 
vurview of she compensetion statutes are not berred from common law 
eetions in tort. Gercia-v-DeLleon (2C), 59 42d 537; Beel-v-Electric 
Storeze, 98 F2d 315; Wanes-v-Massey Harris, 19 F Supo 6675 


Lease-v-Unner Potomac iver Comm, 179 Md 543, 20 Aad 1985 Billo-v- 
Allerhany Steel Co, 328 Pe 97, 195 Atl 110; Mctee-v-Mesphen, 279 
Ill eop 115; Ova 2heel Casting Co-v-Benks, 181 Okla 503, 74 Pad 
1168; Jeliice Coal Cony-Stkins, 197 Ky 684, 247 SW 072; Barrencetto 
=v=Cooker Sew Co, 265 UY 139, 194 NE 61; Generel Printing Corp-v- 
Umbach, 100 Ind evn 285, 195 NE 2813 Hi v6 | 

33% SWod 140 (1960); DeviseveDriliing & @ tion Co, 3 Cal Rep 
681 (1960); Donnelly-v-Minn Mfe Co, 161 Minn 240, 201 NW 3053 
Irift-v-Net Bronze Foundry, 135 Ohio 191, 20 NE2d 232; Peerless 
Woolen Milis-v-Pharr, 74 Ga avp 459, 40 SE2d 106; Wooduerd Iron CQ 
-y=!45 » 170 Foe 508, and many others. 


5 : : | 
All of the facts and circumstences in this case cannot be 
| 


fSebermined by Summary Judgment vrocedure as vrovided unée- ayle 56 
of the Federal tules of Civil Procedure because the rule Goes not 
contemplose Summary Judgments on evidentiary matters, or where: 
motive anc intent play a role in the final outcome. Paller-v=CBS 
(1962), 368 US 464,u72,473, 82 S Ct 486, 7 L Baad 458-reversing 
174 F Suvop 802 as affirmed by 109 US any DC 170, 284 Fod 599; 
: Cir 1960) 286 Foa 212. 

Pleesings ere, of course, proverly considered ‘to bar Summary 
Judgment, Runkle-v-Nong (DC), 266 F2d 689; as well as inferences 
adrewn from-underlying facts contained in affidavits, ete, which 
mus be viewec in “he light mos* fsvoreble to the perty opposing 
she motion. United S*ates-v-Diebold Inc (1962), 369 US 654,655, 82 
S Ct 093, 8 L Haze 176. Credibility of witnesses must He sent to 
the jury, Sarter-yeArk Nat Gas Corp, 321 US 620, Su 8 ct Jaks 
Azenes-v- United Sates (lok), 322 US 419, 64 S Ct 1090, ané 
Goubts must be cetermined in (continued on v. 18) | 
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favor of the varty ovpdosing the motion. Yele-v-Bournett, 
191 Fod 33%; United ext Co-y-ieF.Ce, 85 US ann DC 9, 174% Foe 528. 


CONCLUSION 
Appellant; therefore, urges shis Court to reverse the Summary 


Judgment end remand the case to the District Court for a trial 


on the merits. 


JCHN J. SPHIGGS, JR. 
614 Inciena Avenue, X.W. 
Washington, D.C. 20004 


Attorney for Apvellant 


Comolrint in Neglisence ... 
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Defendant's Statement of Heterial Facts A 
to Which There is No Genuine Issue... 
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JOINT APPENDIX 


IN 2HE UNITED STATES DISTRICT COURT 
FOR THE DIS?xICT CF COLUMBIA 


HUBE2T 2. HUDSON ) 
and 
ELIZABETH HUDSON, 
Husbend « Wife 
R.F.D, 4195 - Box 28 
Upper Marlboro, Maryland 
Plaintiffs, 
VSe Civil Action Now 688-6 
fan DISZRICT OF COLUMBIA 
A Municipal Corporation 
Washington, D.C, 
Defendant. 


COMPLAINT 
Negligence - Personel Injuries 


FIRST COUNT 7 
1. Plaintiff, from March 23, 1954 through September 6, 1962, 

wes employed by the defendant, District of Columbia. He was a 

Civil Service employee end was protected by the Veterans Preference 
Act relating thereto and other statutory rights notetene to Civil 
Service employees. 

2. Defendant is e municival corporation, and during the course of 
its employment of the plaintiff, assigned the plaintiff to the 
Department of Sanitary Engineering as a truck driver < WBR_5703-10 - 
at the rate of pay of $2.64 per hour. 

3. Plaintiff, on or about Merch 28, 1960, as a direct and proxi- 
mate result of the negligence of the defendant in failing to 


vrovide pl-intiff safe ecuipment to operate in the performence of 


his duties, sustained a permanent and severe injury to his left arn. 


JA 2 


4. Defendants, thereafter throughout the remainder of 1960 and 


the years 1961 and 1962, negligently, carelessly ané with reckless 


disregard for orders from doctors or for the future health ane 
welfare of the plaintiff, mishandled his injury, negligently and 
carelessly aggravated the said injury until it became permanent, 
by refusing to provide him with Workmen's Compensation, but instead, 
devised and perpetrated a plan to remove him from his employment 
permanently. Whereupon, defencant, acting by and through its 
agents, servants and employees, and against the edvice of their 
physicians, ordered the plaintiff to continue to operate heavy 
trucks and participate in other physical arduous tasks or face 
disciplinary actions. 

5. Plaintiff, rather than face disciplinary action and dismissal, 
attempted to follow the orders of his supvervisors. He overated 
heavy eouipment and performed other physical arduous tasks until 
his injuries were aggravated to a point where his mental and 
physical resistence to further strain gave way, thereby causing 
him to sustain other permanent damage and injuries to his person. 
6. Defendant, acting through its agents, servants and employees, 
when it became self-evident that the plaintiff was physically 
unable to continue to work in the manner demanded of him by his 
superiors, on or about March 16, 1961, wrote 2 letter, which was 
intended to and did harrass the plaintiff end destroyed permanently 
his reputation as an employer. t was intended to and did permit 
the cefendéant to circumvent and avoid payment of Workmen's Compen- 


sation benefits to the plaintiff end to avoid other employment 
rights“of the plaintiff. 
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7, Plaintiff, as a direct result of the negligent and malicious 


acts of the defendant was ceused to suffer extreme mental and 
physical vain; he wes ordered %o submit to a fit-for—duty physical 
exemination which resulted in an order from the defendent reducing 
plaintiff's grade and pay. 
8. Plaintiff, in an effort to vrotect his employment rights, 
appealed the said order through the various administrative agencies 
at great cost to himself. He succeeded in having said order 
reversed but in doing so, he incurred additional animosity from 
the defendant, who, acting through its servants, agents, and #9 
employees, wilfully, negligently and with reckless disregard for 
‘future health or welfare of the plaintiff, continued to york him 
unlawfully, and harrass him by cutting his pay. Finally, during 
September, 1962, he was forced to retire from his employment for 
disability. 
9. As a direct result of the negligent acts of the defendant, the 
plaintiff beceme a permanently disabled and disillusioned man; he 
and his wife have incurreé medical exvenses in excess of $2,000,003 
he has lost his benefits under the Federal Workmen's Compensation 
Act; he has used his leave and sick benefits; his health has been 
vermanently destroyed; his ability to make a living has pen 
vermanently imoaired, all to his damage in the sum of $150,000.00. 
WHESEFORE, plaintiff, Hubert &. Hudson, demands judgment from 
the defend-nt in the sum of ¥150,000.00 together with such other 
end further relief as to the Court may seem just and proper. 


/S/ John J. Spriggs, Jr. 
Attorney for Plaintiff 
oe N, Capitol Street, 

fashington, D.C. (1) 
8-0479 


SECOND COUNT 


10. Pleintiff, Elizabeth Hudson, at 11 times mentioned herein, 


was the wife of plaintiff, Hubert 8. Hudsong She incorporates 
herein by reference each and all of the allegations contained in 
paragraphs one through nine inclusive of the First Count as fully 
as though same were here set forth at length and further alleges 
as follows? 
11. On or about January 7, 1949, plaintiff, Elizabeth Hudson, 
married the plaintiff, Hubert %. Hudsony At the time of his 
employment with the defendant her husband was in good health, he 
was kind to her; he was of a loving nature and gave her support, 
comfort and affection throughout their married life together, but 
as a Girect result of the negligence of the defendant as set forth 
in Count One herein and as a result of his injuries, plaintiff, 
Elizabeth Hudson, has lost her husband's comfort, affection, 
consortium and services for an indefinite period. 
12. Plaintiff, Elizabeth Hudson, in addition, has incurred and 
will continue to incur hospital and medical bills for further 
treatment of her husband. She bears the continuing burden of 
finencially suoporting and meinteining their living expenses, ali 
to her damage in the sum of $50,000.00. 

WHEREFORE, plaintiff, Elizabeth Eudson, demends judgement 
from the defendant in the sum of ¥50,000.00 together with such 


x 
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other ané further relief as to the Court may seem just and proper. 


/S/ John J. Spriges, _ 
poner for Plaintiff 
00 N. Capitol Street, 
ee eron 1, D.C. 
ME 8-04-79 | 


Plaintiffs demend a jury trial. 


/8/ Sonn J. Spriggs, dr. 


ANSWER OF DEFENDANT, DISTRICT OF COLUMBIA, 
TO COMPLAINT 


FIRST COUNT 
First Defense 
The complaint fails to state a claim against the defendant, 
District of Columbia, upon which relief can be granted. | 
Second Defense 


1. The defendant admits that the male plaintiff was its 


employee from March 22, 1954 through Sevtember 6, 1962, and was 


covered by the Veterans' Preference Act. Defendant denies the 
remaining allegations contained in paragraph numbered 1 of the 
complaint. | 
2. Defendant admits the allegations contained in paragraph 
numbered 2 of the complaint. 
35 4, 5, 6, 7 and 8. Defendant denies the allegations 
contained in paragraphs numbered 3, 4, 5, 6, 7 and 8 of the complaints 
9. Defendant denies 211 allegations of negligence pertaining 
to it in varagraph numbered 9 of the complaint and is without 


knowledge or information sufficient to form a belief as to the 


truth of the remaining allegations contained in said paragraph. 
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Further answering said complaint, the defendant denies 
all allegations not specifically admitted or otherwise answered. 
Third Defense 
The male plaintiff's claims are barred by the statute of 
limitations. 
Fourth Defense 
The male plaintiff was retired for disability on September 6, 
1962 and is presently receiving benefits under the Civil Service 
Retirement Act. He has elected to receive benefits under the 
Federal Employees Compensation Act. This action against the 
District of Columbia, therefore, cannot lie. Hence, this Court 
lacks jurisdiction over the subject matter of this complaint. 
Fifth Defense 
The defendant says that the male plaintiff has-‘failed to 
comply with the provisions of Section 12-208, D.C. Code, 1961 ed., 
and, therefore, is not entitled to maintain this action against the 
District of Columbia. 
Sixth Defense 
Plaintiffs have failed to exhaust their administrative remedy. 
SECOND COUNT 
First Defense 
The complaint feils to state a claim against the defendant, 
District of Columbia, uvon which relief can be granted. 
Second Defense 
10. The defendant is without knowledge or information 


sufficient to form a belief as to the truth of the allegations 


contained in unnumbered sentence 1 of paragraph numbered 10 of the 
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complaint. The defendant adopts and incorporates herein by refer- 
ence its answers to the allegations contained in paragraphs numbered 
one through nine inclusive of the First Count as fully as though 


same were hers set forth at length. 


| 
11 and 12. The defendant denies all allegations of negligence 


pertaining to it in paragraphs numbered 11 and 12 of the Second 
Count of the comolaint and is without knowledge or information to 
form a belief as to the truth of the remaining allegations contained 
in said varagraphs. 
Further answering said complaint, the defendant denies all 
allegations not specifically admitted or otherwise answered. 
Third Defense | 


Female plaintiff's claims are barred by the statute of 
limitations. i 
Fourth Defense 
Hubert Hudson was retired for disability on September 6, 1962, 
an@ received benefits uncer the Federal Employees' Compensation Act. 
His action against the District of Columbia therefore, cannot lie 
nor can any action be brought by his wife for loss of consortium, 
Hence, this Court lacks jurisdiction over the subject matter of the 
wife's complaint. 
Fifth-Defense 
The defendant says that the female plaintiff has failed to 
comply with the vrovisions of Section 12-208, D.C. Code, 1961 ede, 
and, therefore, is not entitled to maintain this action against the 


District of Columbia. 


/S/ Chester H. Gray 
CHESTER EH. GRAY . 
Corporation Counsel, D.C. 


/S/ John A, Hernest 
JOHN A. EARNEST 
Assistant Corporation Counsel, 


Bruce S. Mencher 

BAUCE S. MENCHER 

Assistant Corp. Counsel. D.C. 
Attorneys for defendant 
District Buildin 

Washington 4, D.C. 


(Certificate of Service dated April 13th, 1964.) 


PRETRIAL PROCESDINGS 
HUBERT R. HUDSON, et al. 
DISTRICT OF COLUMBIA 688-64 
December 21, 1966 

Negligence action for personal injuries and loss of consortium. 
UNDISPUTED FACTS: 

From March 23, 1954, through September 6, 1962, pleintiff 
Hubert Hudson was employed by D District of Columbia in the 
Sanitary Engineering Department. 

On March 28, 1960, plaintiff sustained an injury when a tire 
blew out on the truck he was driving. 

Said plaintiff was retired on disability on September 6, 1962, 
and has been receiving a disability pension since that date. 

PLAINTIFFS assert that some two months prior to end on other 
occasions vrior to March 28, 1960, he pointed out to his suvervisor 
the existence of a faulty tire on the truck he was overating in his 


employment by the District of Columbia Sanitary Engineering depart- 
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ment; that his supervisors ignored the warning and ordered him 


to continue driving the truck; that thereafter on March 28, 1960, 
the tire blew out, causing versonal injuries to plaintiff; namely, 
injury to left arm; 

That defendant sent P to a doctor for examination; that the 
doctor advised that no further driving by P of heavy duty trucks, 
but D, in wanton disregard to the doctor's instructions, one hour 
after P returned from the doctor, ordered plaintiff to drive & 
smaller vehicle, and the following day ordered plaintiff to drive 
a heavy duty truck, which dropped into a hole on or abort 
December 1, 1960, causing further injury to P's left arm. 

Plaintiffs assert that plaintiff Hubert Hudson complained to 
agents of D District of Columbia about D's orders to P to work, but 
his resistance was met by a deliberate drive on the vart of the 
defendant to force P from his employments; that from March 1960 to 
September 6, 1962, he was ordered to drive heavy duty trucks, 
sweep floors, and perform physical labor involving strenous use of 
his left arms; that D reduced his grade and vay, ordered other fit- 
for-duty examinations, applied subtle mental pressure on vlaintif?, 
and finally ordered him to apply for retirement, stating they would 
otherwise do it for him, all of which was contrary to medical advice 
from several vracticing vhysicians; 

That P as a result of D's course of action, became physically 
weakened and, on or about Avril 19, 1962, while P was getting out of 
the vehicle he had been criving, his left arm gave way, he fell to 
the concrete floor, injuring his head and backs that on or about 


Mey 8, 1962, P became unable to work and was finally refused other 
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work, and was forced to apvly for retirement on disability. 

Ps contend thet as e result of the negligence and malicious 
acts of defendant District of Columbia, plsintiff sustained the 
following versonal injuries? 

Injury to ulnar nerve of left arm 

Cervical end lumbar strain 

Extreme vhysicel and mental vain and suffering 


Disc injury, culminating in disc removal and anterior 
cervical spine fusion on 11/15/65 


Permanent: (Male P was about 43 on 3/28/60) 
411 of above injuries. 

SPECIAL DAMAGES: 
Medical Expenses? 
Dr. Lipow $ 115.00 
Dy, Macht 90.00 
Johns Hopkins Hosp. 270.50 
Dr. Brannin 346.00 
Dr. Sheer 165.04 
Dr. Spence 20.00 
Dr. Aizzoli 35.00 
Dr. Zohn 50.00 
Dr, Jonathan Williams 65.00 
Wash. Hosp. Center (x-rays) 40.00 


District Heights Medical 
Clinic 144.00 


br, Lynn 565200 


~r. Peter Duus 


— 245.00. 
$2,150.54 
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Holy Cross Hospital 
Providence Hospital 


Total estimated at 


Drugs 
Transvortation for treatment 
Loss of earnings (difference between annual 


salary of #5,491.20 and retirement pay 
of $1,870.56 ver annum, for the veriod 


September 6, 1962 to December 6,1966) Fete 
9639~ 
Also future medical exvenses and future loss of earnings. 
Plaintiff wife cleims damages for loss of consortium in the 
amount of $50,000.00. | 


DEFENDANT DISfRICT OF COLUMBIA contends that the complaint 
fails to state a claim upon which relief can be granted. The 


District asserts? 


This case is brought by a former employee of the District of 


Columbia who was retired for disability on Seotember 6, 1962, and 
is presently receiving benefits under the Civil Service Retirement 
Act. He has also elected to receive benefits under the Federal 
Employees' Compensation Act for a 5 % permanent vartial loss of 
use of the left arm, amounting to $1,109.16. ‘this action against 
the District of Columbia, therefore, cannot lie as the benefits 
received are the exclusive remedy vis a vis plaintiff's factual 
allegations concerning wrongdoing (negligent or otherwise) on the 
part of the District and its employees which are, in any event, 
denied. Hence, the Court lacks jurisdiction over the subject 


matter of this complaint. Furthermore, the male plaintiff's 
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claims are barred by the statute of limitations; his failure to 
exhaust his administrative remedy,-and his failure to comply with 
the mandatory provisions of Section 12-208, D.C. Code, 1961 ed. 

The female plaintiff's claim is barred for failure to comply 
with Section 12-208, D.C. Code, 1961 ed; the statute of limitations, 
the failure to exhaust her administrative remedy; and as her husband 
received benefits under the Federal Employees’ Compensation Act, 
this bars not only his action but also bars any action brought by 
a wife for loss of consortium. 

All allegations of wrongdoing (negligent or otherwise) are 
denied. 

STIPULATIONS: 


Facts under "UNDISPUTED FACTS". 

It is stipulated the following may be admitted without formal 
proof of authenticity, subject to all other objections? 

H.E.W. Mortality Tables 


Piaimtiff Hubert Hudson's personnel file with the District 
of Columbia 


Any varts of record of proceedings before Labor Dept. 
in connection with Workmen's Compensation claim which 
are not included in P's personnel file 
Any bills initialled by both counsel prior to trial 
Counsel agree to exchange within one week copies of any 
medicel reports to date not heretofore furnished, if any, and to 
exchenge promptly and prior to trial any additional medical reports 
which may be obtained. 
Counsel for Ps agrees that D may, if desired, have a medical 


examination of male plaintiff, by a physician of D's choice, 


provided it shall not interfere with trial date. 
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Counsel for Ps agrees to exhibit to counsel for D at least 
one veek neior to trial any bills in supvort of special damages 


which he may seek to introduce at the trial. 


Counsel for D agrees that counsel for Ps may inspect at any 


time during office hours the administrative records. 

Counsel agree so exchange on or before January 3, 1966, the 
nemes and addresses of 211 witnesses known to them, including 
expert witnesses but exclusive of impeachment witnesses (filing a 
copy of said list with the Clerk of the Court), and if they learn 
of any additional witnesses prior to trial, they will sdviise the 
Clerk and opposing counsel the names and-a@ddresses promptly and 
prior to trial. : 

The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed 
them by their principals. ) 

TRIAL COUNSEL: ASSISTANT PRETRIAL EXAMINER 
John J, Spriggs, Jr., for Ps. Bruce S, Mencher for D, 
DEFENDANT'S STATEMENT OF MATERIAL FACTS AS 


fO WHICH [THEk IS NO GENUINE ISSUE 
Lhe defendant, District of Columbia, respectfully submits 
in compliance with 2ule 9 (h), Local Civil Rules, the following 
material facts as to which there is no genuine issue? : 
1. From Harch 23, 1954, through September 6, 1962, plaintiff 
Hubert Hudson was employed by the District of Columbia in the 
Sanitary Engineering Department. | 


2. On arch 28, 1960, plaintiff Hubert Hudson sustained 


an injury when a tire blew out on the truck he was aeteenigh 
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3. Hubert Hudson was retired on disability on September 6, 
1962 and has been receiving a disability pension since that date. 

4, Eubert Hudson has received benefits under the Federal 
Employees’ Compensation Act for a 5 % permanent partial loss of 
use of the left arm, amounting to $1,109.16. 

5. Pleintiff Hubert Hudson has received medical benefits 
for medical treatment incurred in connection with the allegations 


which are the subject matter of this lawsuit. 


/S/_ Charles T. Duncan 
Corporation Counsel, D.C. 


/8/ John A, Earnest 
Assistant Corporation Counsel,D-C. 


/S/ Bruce S, Mencher 
Assistant Corporation Counsel,D.C. 
Attorneys for Defendant 
District Building 
Washington, D.C- 20004 
AFFIDAVIT OF SAMUEL C. SEILER 
I, Samel ©. Seiler, being first duty sworn, on oath, 
Gepose and say: 

That I was the personnel Officer of the Department of 
Sanitary Engineering, D.C., from 1958 through 1966 and am 
presently emoloyed with the District of Columbia Personnel Office. 

Exhibits "BY", "C™ and "D" are documents contained in the 
personnel file of the District of Columbia maintained for 


Hubert <. Hudson. 


SAMUEL C. SsILsx 
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Subseribed and sworn to before me this day of 


March, 1967. 
Notary Public, D.C. 


hy commission expires: 


| 
EXHIBIT "A" 


U. S. DEPARIMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
Inthe matter of the claim for compensation COMPENSATION ORDER 
undercthe Federal Employees’ Compensation Act . AWARD OF COMPENSATION 


of ; AND 

: REJECTION OF CLAIM 
HUBERT 8. HUDSON FOR COMPENSATION 
(Claimant) > 

CASE NO. K-1390390 
|. Employed by? District of Columbia Government . (X~1340313) 
(Sewer Operations Division, 
Washington, IC.) 5 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and after due consid- 
eration of such claim end reports of record, the Bureau. makes the 
following? 


FINDINGS OF FACT 


That on March 28, 1960, and March 19, 1962, the claimant 
above-named while in the employ of the employing establishment 
above-named sustained versonal injuries in the performance of duty; 
that the March 28, 1960 injury resulted in partial avulsion of 
common origin of flexor mscles of the left hand, connective tissue 
infiltration to one small area of left flexor carpi ularis muscle 
and normal nerve innervation to flexor muscles, left forearm; 
that the March 19, 1962 injury resulted in low back strain; 


That timely written notices of injury and claims for disability 
compensation were respectively given and filed; that the employee 
claims he was disabled for work after two hours employment on May 
1962, and that he was unable to work because of disability of his 
neck and left erm which he at*ributec to the two work-incurred 
injuries; 


Theat except for absences while obtaining medical treatment the 
claimant was not disabled for work as the result of the March 28, 
1960 injury; that the maximum improvement from the injury was 
attained no later than February 15, 1962; that his sole disability 
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thereafter as a result of such injury was 5 percent vermanent 
partiel loss of use of the left arm; that_the monthly pay as 
determined vursuent to Section 12 of the Federal Employees' 
Compensation Act is the ecuivelent of $94.80 per week; thet the 
claimant is entitled to augmented compensation for dependents; 


That for such permanent partial Gisability of the left arm 
ané pursuant to Section 5 of the Federal Employees’ Compensation 
Act the claimant is entitled to 15.6 weeks’ compensation at_the 
rate of three-fourths of $94.80 per week or $1,109.16 from February 
16, 1962 to a fraction of June 5, 1962; 


That the employee has no disability of the low back; that the 
claimant may have some mild nerve root irritation secondery to the 
chronic arthritis changes in the cervical spine; that the claimant's 
blood uric acid was markedly elevated and the usual medical treat- 
ment for gout might effect some mitigation of his present symptoms; 
thet the neck or cervical disability of which the employee complains 
was unrelated by causation or aggravation to either injury or his 
employment; that the employee lost pay for vortions of April 12, 
19,20 end 24, 1962; that on three of these days, April 19,20 and 24, 
1962, he received treatment for the residuels of the March 19, 1962 
injury; that the employee had no injury-related disebility after 
April 24, 1962; that the employee did not lose pay for more than 
three deys because of disability attributable to the injury of 
March 19, 1962. 


Upon the foregoing findings of fact it is ORDERED that there 
shall be paid from the Employees' Comperisation Fund the following? 


AWARD 


Accrued compensation as follows: The eum of $1109.16 covering 
the period February 16, 1962 to June 5, 1962, fraction of a day, 
inclusivee It is further ORDERED that the claim for disability 
compensation on account of the March 19, 1962 injury be and the 
same hereby is REJECTED for the following reasons? 


That the employee did- not lose vay for more than three days 
because of disability resulting from the injury. 


Copies sent to: Given under my hand at Washington, 
Mr. Hubert_K, Hudson D.C. this 14th day of May, 1963 
RFD 4195, Box 28 

Yoner Herlboro, Farviend Wm. McCauley 

the Personnel Ufficer Director 

D.C. Government 

490 Pennsylvenia Ave.,NW.gY: (Miss) Mh. Caswell 

We shi D.C. Assistent Deputy Commissioner 
Chief, Cleims Divisio, 

Bureau of Retirement « Insurance 

U.S. Civil Service Commission 

Ww - eC. CSA 72 
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Mir, Homer_V, Prater, Director, Employee elations 
American Federation of Government Employees 

FS N.W., Washington, D.C. 
Mr, Phillip J. Lesser 
Lesser & Lesser, Attorneys at Law 
Edmonds put rGine. 917 - 15th Street, N.W. | 
We a4 ove i 
Mr, Martin Holly, National Service Service (sic) Officer 
National Yervice Headcuarters 
Dispbled American Veterans 
1701 - 18th Street, N.W., Washington 9, D.C. 


Civil Action No. 688-64 
EXHIBIT "Bt | 


U.5. DEPAKIMENT OF LABOR 
BUSEAU OF EMPLOYSES' COMPENSALICN 
Washington 25, D.C. 20211 


June 9, 196% 


| 
ACT ,X1390390 
X1340313 
Mr. Hubert 2, Hudson 
RFD 4195 #28 


5 | 
Upper feriboro, Maryland 


Dear Mr. Hudson: 


The following receipted bills have been approved for reimbursement 
to you: 


Doctor J.lM.Williams 3/23/61-4/19/62 
Drug Feir 3/23/61 
Doctor &E.Stone 3/21/62 
Drug Feir 3/21/62 


You should receive a check for $59.00 within a short time, 


The following bills have previously been avproved for vayment direct 
to the person rendering the services. 


Doctor i 12/9/60 
Doctor 4/21/61 
Doctor 

~octor 0, A, Engh 

~octor' 0O.H. Fulcher 

Anéerson Clinic 

Doctor 0.H.Fulcher 

Yoctor 0.A. Engh 

Doctor 0A. Engh 2/23/62 
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Doctor Wer. Spence 11/5-13/12/62 175.00 
Doctor H. Stevens 11/7/62 100.00 
Doctor P.J- O'Donnell 11/5-11/16/62 75-00 
Washington Hospital Center 11/5-11/16/62 400.05 


We are returning the statements for medicel services rendered you 
by the District Heights Medical Center, February 27, 1961 through 
Mey 22, 1962, as they do not meet our auditing recuirements, and 
we must determine the exact emount p2id by you. It is suggested 
that you obtain and submit one complete itemized bill clearly 
showing the amount paid by you and signed by the person receiving 
payment. ‘fhe bill must show the dates of treatment, character of 
services rendered and cherge for each. 


We are returning the travel voucher as we ere unable to verify from 
evidence of records that the dates are correct. It is suggested 
that you have the attending physician certify the voucher that the 
dates are correct according to their records. 


We are returning the bill from Doctor J.M. Williams dated June 4, 
1962, representing his charge of $15.00 for a report. Ihe payment 
of medical exvenses is limited to the charges for actual treatment 
provided and would not include vayment of additional charge for 
reports obteined and submitted for the vurpose of substantiating 
your cl2im. ‘this expense must accordingly be considered your 
personal resvonsibility and the bill is returned for your personal 
file. 


We are returning the bill from Doctor H-V, Rizzoli for treatment 
rendered October 17, 1963. You were advised in Bureau's letter of 
October 15, 1963, that on basis of present evidence you are not 
entitled to further medical treatment. The Bureau would therefore 
have no basis to approve payment of Doctor H.¥. Xizzoli's charge 
as the present evicence coes not establish that the treatment was 
for conditions releted to the injuries of Merch 28, 1960 and March 
19, 1962. The bill is returned for your personal file. 


the medical expenses referred to are the only ones submitted to 

this Bureau. If you ‘have incurred other expenses as result of the 
injury of March 28, 1960 and March 19, 1962, it_is necessary that 

you submit an itemized receipted bills to this Bureeu. If it $s 

then determined that the treatment was for the accepted condition, 
consideration will be given to reimbursement of the expenses incurred. 


Sincerely yours, 


/S/ H. Oxenburg, Chief, Audit 
and Compensation Payroll S5rench 
Enclosures 


CC: Mr, FJ. Lurano 
Personnel Office 3 
Government of the District of Columbia 
Reber “Hh EO Civil Action No. 688-64 
s} G ove Vv ection “oO. Cee 
esine EXHIBIT "cH 


JA 19 


U.S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
Washington, D.C. 20211 


Avril 20, 1965 | 

In reply refer to file No. 

© - ¥1390390_ 

Mr. John J. Spriggs, Jr. Re: Hudson, Hubert 2. 
Attorney at Law ( Received Jun 9, 1965) | 
614 Indiana Avenue, N.W. Civil Proceedings Division 
Washington, D.C. 20004 (Corvoration Counsel's Office) 
(Stamped on 
Dear Mr. Spriggs: 


Reference is made to medical and travel expenses incurred by the 
above-named claimant. 


' The Bureau is unable to accent responsibility for payment of the 
: enclosed travel exvenses. e@ must emphesise that reimbursement of 
| travel exvense is not vrovided for the purpose of picking up 
| medicel suvplies or for the purvose of completing forms in, suvport 
of his claim for benefits. We, therefore, have no besis on which 
_ to evvorove vayment of medical expenses incurred on his own | initia=- 
| tive to obtain deta to substantiate his claim and without authori- 
_.zation, the cost of such treatment be considered his personal 
‘obligation. All bills and travel vouchers are also returned as 
they do not meet auditing requirements; items not in conformity 
are as follows? 


‘1. All claims for reimbursement must be properly identifieé as 
outlined on GA 321 and as follows? 


2. Original receipt must be vresented and not photocopies, 
| 


3. Each bill mus‘ be properly receipted. Proper receipting is 
accomplished by heving the bill merked "Paid" and signed in 
ink below with the full signature and title connection: of the 
person who received payment. 


The Bureau is responsible for payment of reasonable and necessary 
medical expense. This would not include Coca Cola syrup, 
secretarial service, etc. 


It is necessary that each prescription be identified as to the 
name of drugs vrescribeds; 2 mere vrescription number is not 
sufficient. 


Drug bil’s should also be avoroved by the attending physician, 
certifying that Grugs were necessary end prescribed for treat- 
ment of injury susteined February 28, 1960 and March 19, 1962. 


(deceived April 22, 1965) 
Personnel Office, D.C.) 
(Stamped on) 


John J. Spriggs, Jr.-4-20-65 X-~1390390 | De2 
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Voucher Forms 1012 and 1012a can only be used for cleiming 
trevel exvenses incurred and not for doctors or vendors of 
apoliances and supplies, etc. 


fravel Form 1012 mst show certification of 2t*ending physician 
in order to show that trivs cleimeé were necessary for treatment 
of injury. 


After ea trevel Form 1012 has been completed, it mst be signed 
in ink or indelible vencil in the space provided for the payee 
to make the claim valid. 


It is regretted, in view of the above, we have no besis at this time 
for favorable consideration to approval of the trevel and medical 
expenses incurred. 


Sincerely yours, 


/S/ H, Oxenburg, Chief, Audit and 
Compensation Payroll Brench 


Enclosures 


Personnel Officer 

District of Columbia Government 

499 Pennsylvania Avenue, N.W. (Received Apr 22 1965) 

Washington, D.C. 20001 (Personnel Office, D.C.) 

(Stamped on) 

CCs 

Mr. Hubert R. Hudson 

RFD. 4195, #28 

Upper Marlboro, Maryland Civil Action No. 688-64 
te EXHIBIT "p" 


a 


MOTION OF DEFENDANT DISTRICT OF COLUMBIA, FOR 


The District of Columbia moves the Court to enter summary 
judgment in its favor on the ground that the pleacings, the 
affidavit of Samuel C. Seiler, end the exhibits attached thereto, 
all of which are incorporated herein by reference and made a part 
hereof, Gemonstrate that there is no genuine issue as to any 
materiel fect and thet the defendant is entitled to judgment as 


a matter of lew. 


/S/ Charles T, Duncan 
Corporation Counsel, D.C. 


/S/ John A, Earnest | 
Assistant Corp. Counsel, D.C, 


/8/ Bruce S, Mencher 
Assistant Corp. Counsel,D.c. 
Attorneys for Defendant 
District SoS 
lashington, D.C, 20004 
(Certificate of Service dated March __., 1967. : 
OPPOSITION TO DERENDANT DISTICT OF CCLUMBIA'S 
" WMOPION FOR SUMMARY JUDGMENT = | 
Comes now the plaintiffs, Hubert x. Hudson and Elizabeth 
Hudson, his wife, and ovvose the motion of the District Columbia 
.for Summary Judgment on the following grounds? | 
1. The pleadings and pretrial statement herein show conclu- 
sively that there are several genuine controverted issues of fact 
to be determined by the jury after hearing conflicting testimony 
adduced at a trial on the merits. | 
2. «ule 56 of the Federal Rules of Civil Procedure was never 
intended to authorize the courts to assume the burden of determing 
facts or ceciding cases which involve delicate auestions of law and 
complicated controverted facts without a full hearing on the merits. 
3. Federal Employees' Compensation Act was never intended to 
bar comrion law actions for negligence of a municipal corporation 
acting through its agents to deprive an employee of 211 of the 
benefits provided under the Federal Employees' Liability Act. 
4, Plaintiffs have demanded a trial on the merits to show 
that they were, in fact, denied relief under the Federal Baployees" 


Compensation Act as claimed by the defendant. 
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&, Pleintiffs have demanded a trial on the merits to show 


that they were, in fact, denied relief under the Federal Employees’ 


Compensation Act as claimed by the defendant. 

5. the exclusive remedy defense of the cefendant doe not 
avoly in this case because the essential elements of the coverage 
was not satisfied as to these plaintiffs. 

6. “he defendant cannot in law be heard to say that the 
injuries involved in this case were accidental when the defendant 
itself, acting through its agents, maliciously and negligently 
produced them. 

7. <the defendant cannot defend on the exclusive remedy 
doctrine of federal Employees’ Compensation Act for its own violation 
of its contractual.relationship as employer of the plaintiff, 
Hubert R, Hudson. 

8. The defendant cannot cover its own intentional misconduct 
towards its employee under the Federal Employees' Compensation Act. 
9. This defendant had a duty to the plaintiffs to provide 
medical care recommended by doctors it selected to examine the 

pleintiff, Hubert 2. Hudson. 

10. The defendant had a further duty to provide light duty 
work to the plaintiff, Hubert R. Hudson, as recommended by the doctor 
after the injury of March 28, 1960, and its failure to do so is 
outside the purview of the Federal Employees' Liability Act. 

11. the defendant's breach of its obligation to furnish 
aéecuate working conditions for an employee's recovery from an 
secicent cannot be defended on the exclusive remedy doctrine since 


the breach is an intentional tort. 
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12. Defendant's breach of its statutory duty to provide such 


care as is recommended by medical officers to an injured employee 
is negligence as a matter of law. | 
13. And for such other and further reasons as will be brought 


forth at the hearing on this motion. 


/8/ John J. Spriggs, i, 
Attorney for Plaintiffs 
614 Indiana Avenue, N.W. 
Washington, D.C. 004 

ME 8-ol} 


(Certificate of service dated April 21, 1967) 


STATEMENT OF QUESTIONS PRESENTED 
1. Isa compensation award under the Federal Employees' 


Compensation Act for work-related injuries the sole and exclusive 


remedy therefor? 


2. Is the denial of benefits under the Federal Employees' 


Compensation Act subject to judicial review? 


I N D E.X 


SUBJECT INDEX 


Statement of Questions Presented...... KAA RRA KARAS AAAS 
Counterstatement of the CaSe..............sseeee- ABAGA 
Summary of Argument......... | 

Argument 


I Under the provisions of the Federal Em- 
ployees' Compensation Act, the award of 
compensation for work-related injuries ” 
is the exclusive remedy therefor 


II Under the provisions of the Federal Em- 


. ployees'. Compensation Act, :the-admin- 
istrative denial of a compensation award 


is not subject to judicial review. ..00.... . 


Conclusion. ..........cccccccccccccccces whale eielckstcteletctele 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


| 
No. 21,164 | 


HUBERT R. HUDSON 
and 
ELIZABETH HUDSON, 
Appellants, 

Vv. 

DISTRICT OF COLUMBIA, 
Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants (husband and wife) filed in the court below a com- 
| 


plaint for negligence against the District of Columbia in which they al- 
leged that the male appellant, while in the course of his employment as 
a truck driver for the District of Columbia Department of Sanitation, 
suffered bodily injury as the " * * * direct result of the negligent and 
malicious acts of the defendant [District of Columbia] * * * ; (J. A. 
2-3). | 


Appellants alleged specifically that several months prior to 
March 28, 1960, the male appellant directed the attention of his super- 
visor in the Department of Sanitation to a defective tire on the truck 
which the male appellant was assigned to operate (J. A. 2, 8). This 
warning went unheeded, and the male appellant was ordered, under 
threat of dismissal for refusal to do so, to continue operating the ve- 
hicle (J. A. 8). On March 28, 1960, while he was operating this ve- 
hicle, the tire blew out, causing a mishap which resulted in an injury 
to his leftarm (J. A. 2, 8). Thereafter, the injury to his arm was 
aggravated when, contrary to medical advice, he was prematurely re- 
quired to return to work by his superiors (J. A. 2). On March 19, 
1962, as the male appellant climbed out of his truck, his previously 
injured and weakened left arm gave way, causing him to fall to the 
floor and injure his head and back (J. A. 9). 

Appellant Hubert Hudson demanded judgment in the sum of 
$150, 000 for his personal injuries (J. A. 3), and appellant Elizabeth 
Hudson demanded judgment for an additional $50,000 for loss of con- 
sortium (J. A. 3-4). 


In its answer, appellee denied negligence and asserted that the 


appellants had failed to comply with the notice provisions of D. C. Code, 
§ 12-208 (1961); thatiappellants had failed to exhaust their administra- 


tive remedies; that, appellant Hubert Hudson having received benefits 
under the Federal Employees' Compensation Act, the trial court lacked 
jurisdiction over the subject matter of the complaint; and that the 
claims were barred by the statute of limitations (J. A. 5-7). 

Following pre-trial proceedings, appellee filed a motion for 
summary judgment (J. A. 23). In conformance with Rule 9(h) of the 
Rules of the United States District Court, appellee also filed a statement 


of material facts as to which there is no genuine issue (J. A: 13). 


| 
Appellants did not, as permitted by Rule 9(h), supra, " * * * filea 


concise ‘statement * * * [as to those] genuine issues'," if any, which 
remained to be litigated. | 

Attached to appellee's motion for summary judgment = the 
affidavit of the personnel officer of the District of Columbia Department 
of Sanitation authenticating certain exhibits from the male appellant's 
personnel file (J. A. 14-23). The exhibits showed that the male appel- 
lant had applied for, and received from the United States Department of 
Labor, Bureau of Employees' Compensation, workmen's compensation 
benefits amounting to $1, 109.16, as authorized by the Federal Em- 
ployees' Compensation Act (J. A. 14-16). Additionally, they indicated 
that the male appellant applied for, and received $935.05, as reim- 


bursement under the Act for his medical expenses (J. A. 18-20). 


Both of these payments were made in satisfaction of the claim arising 
out of the accident which occurred on March 28, 1960 (J. A. 14-20). 

The exhibits showed further that the male appellant applied for 
employee compensation benefits under the Act for a "low back strain" 
which, he alleged, occurred on March 19, 1962, during the course of 
his employment. Reimbursement on this claim was denied on the 
ground, inter alia, thathe " * * * did not lose pay for more than three 
days because of the disability resulting from the injury" of March 19, 
1962, and because he suffered no disability which was work-connected. 
(J. A. 15-16.) 

Thereafter, on May 17, 1967, the motion for summary judgment 
was granted, and this appeal followed (J. A. 26). 


SUMMARY OF ARGUMENT 
Compensation paid under the Federal Employees’ Compensation 
Act for work-related injuries is the exclusive remedy therefor, both as 
to the injured employee and as to his wife. No additional remedy by 


way of a common law tort action may be maintained. 


The denial of benefits for work-related injuries under the 


Federal Employees' Compensation Act is not subject to judicial review. 


ARGUMENT 


I 


Under the provisions of the Federal Em- 
ployees' Compensation Act, the award of 
compensation for work-related injuries 


is the exclusive remedy therefor. | 

Appellant Hubert Hudson received benefits in 1963 under the 
Federal Her nithed Compensation Act (5 U. S. C. § 751 et seq. 
(1964) t for an injury sustained by him within the scope of his em- 
ployment (J. A. 13, 15); notwithstanding, in 1964 appellants filed in 
the court below a common law tort action seeking, in effect, double re- 
covery for this injury. Because the Federal Employees’ Compensation 
Act expressly provides that compensation paid thereunder shall be the 
exclusive remedy for work-related injuries, the court below sey 


granted appellee's motion for summary judgment. 


| 
In pertinent part, the Federal Employees' Compensation Act 


(5 U. S. C. §.757 (1964) ), provided: 


"(b) The liability of the United States 
or any of its instrumentalities * * * with 
respect to the injury or death of an em- 


ployee shall be exclusive, and in place, 


1 The statute has been recently amended, but the amendments 
in no way change or enlarge appellants’ rights in the case at bar. See: 
5 U. S. C. § 8101 et seq. (Supp. I, 1966). 


of all other liability of the United States or 
such instrumentality to the employee, his 
legal representative, spouse, dependents, 

* * * on account of such injury or death, in 
any direct judicial proceedings * * * 

whether administrative or judicial, * ‘a or 
under any Federal tort liability statute * * * ." 
[Emphasis supplied. ] 


The Act further specified (5 U. S. C. § 794 (1964) ) that: 
"All of the [relevant] provisions * * * 
are extended to employees of the govern- 
ment of the District of Columbia so far as 
they may be applicable * * * ." 
The Federal Employees' Compensation Act, like other workmen's 
compensation statutes, was '" * * * the offspring of a desire to give in- 


jured workers a quicker and more certain recovery than can be obtained 


from tort suits based on negligence and subject to common-law defenses 


to such suits. Thus compensation laws are practically always thought 


of as substitutes for, not supplements to, common-law tort actions." 
United States v. Demko, 385 U. S. 149, 151 (1966). Compensation 
paid for a work-related injury under the Act is, therefore, the exclusive 
remedy. "Such a position does not run counter to the progressive 
liberalization of the right to sue the United States or its agencies for 
wrongs. * * *" [Footnote omitted.] Johansen v. United States, 343 
U. S. 427, 440 (1952). 


In Lewis v. United States, 89 U. S. App. D. C. 21, 190 F. 2d 


22 (1951), cert. den., 342 U. S. 869 (1951), the Court, in affirming 


the dismissal of a tort action, instituted by a government employee in- 


jured in the performance of duty, said: | 
"The question of the Government's lia- 
bility in tort has received a definitive 
answer with respect to the great body of 
Federal employees. They are covered 
by the Federal Employees' Compensation 
Act, which not only grants compensation 
benefits but also expressly forbids them 
from suing the Government for injuries 
received in the course of their duties. 
Congress has thus * * * left no doubt as 
to its desire to limit Federal employees 
to their remedy under the Compensation 
Act and to preclude double recovery or 
an election of remedies. * * * " [Foot- 
note omitted. } 


In Daniels-Lumley v. United States, 113 U. S. App. D. C. 162, 
163, 306 F. 2d 769, 770 (1962), the Court reiterated: 


"Under the Federal Employees' Com- 
pensation Act, 5 U. S. C. A. § 751 et seq., 
the United States must pay specified com- 
pensation for a disability resulting from 
personal injuries sustained by an em- 
ployee ‘while in the performance of his 
duty,‘ and the liability of the United 
States under the Actis ‘exclusive, and 
in place, of all other liability of the United 
States’ to the employee. * * *" 


This rule of exclusivity has been consistently followed in other 
circuits. See, e.g., Gunston v. United States, 358 F. 2d 303 (9th 
Cir. , 1966), cert. den.,384 U. S. 993 (1966); Granade v. United States, 
356 F. 2d 837 (2nd Cir., 1966), cert. den., 385 U. S. 1012 (1967); 
Somma v. United States, 283 F. 24149 (3rd Cir., 1960). 

Not only is the remedy exclusive as to the injured employee, but 
it is also exclusive as to his wife. 5 U.S.C. § 757(b) (1964). Thus, 
an action in tort for loss of consortium will not lie in the case at har. 
Underwood v. United States, 207 F. 2d 862 (10th Cir., 1953). Cf. 
Thomas v. Central Linen Company, 105 U. S. App. D. C. 49, 263 F. 2d 
495 (1959); Smither and Company, Inc. v. Coles, 100 U. S. App. D. C. 


68, 242 F. 2d 220 (1957); cert. den. , 354 U. S. 914 (1957); Thol v. 


United States, 218 F. 2d 12 (9th Cir., 1954). 


0 


Under the provisions of the Federal Em- 
ployees' Compensation Act, the admin- 


istrative denial of a compensation award 
is not subject to judicial review. 


Appellants also contend (brief, pp. 6, 8, 12) that Hubert 
Hudson's claim for ‘low back strain" (an alleged work-related injury 


which, he says, occurred on March 19, 1962) was wrongfully denied 


by the United States Department of Labor, Bureau of Employees! Com- 


pensation (J. A. 14-16). From the record it appears that the claim 
was rejected by the Bureau on the grounds: | 


"That the employee has no disability of 

the low back; that the claimant may have 

some mild nerve root irritation secondary 

to the chronic arthritis changes in the cer- 

vical spine; that the claimant's blood uric 

acid was markedly elevated and the usual 

medical treatment for gout might effect 

some mitigation of his present symptoms; 

that the neck or cervical disability of which 

the employee complains was unrelated by 

causation or aggravation to either injury 

or his employment; * * * that the employee 

did not lose pay for more than three days 

because of the disability attributable to 
‘the injury of March 19, 1962." (J. A. 15-16.) | 


Even assuming, arguendo, that Hubert Hudson suffered a dis- 
ability of the low back, that the alleged disability was work-related, 
that he lost more than three day's work because of the alleged disability, 
and, thus, that his claim was wrongfully denied, appellants are estopped 
by statute from obtaining judicial review of the administrative denial of 


a compensation awardee See: 5 U. S. C. § 793 (1964). 


2 Even if appellants were entitled to judicial review of the ad- 
ministrative denial of the compensation award, they did not name the 
proper party defendant below, i.e., the United States Secretary of 
Labor or his designate. See: 5 U. S. C. § 778 (1964) and compare 


Calderon v. Tobin, Secretary of Labor, et al., infra. 


In Calderon v. Tobin, Secretary of Labor, etal., 88 U. S. App. 
D. C. 134, 135, 187 F. 24514 (1951), cert. den., 341 U. S. 935 


(1951), the Court so construed the statute, saying: 


"The Federal Compensation Act, as 
amended [5 U. S. C. § 793], provides: 
"The action of the Administrator or his 
designees in allowing or denying any pay- 
ment under section 751-791 and 793 of 
this title shall be final and conclusive 
for all purposes and with respect to all 
questions of law and fact, and not sub- 
ject to review by any other official of 
the United States, or by any court by 
mandamus:or otherwise * * * .' 


"The federal employees' compensa- 
tion allowances are grants by the Congress, 
and the agents of the Congress have power 
to determine the recipients of such grants. 
If Congress chose to preclude judicial re- 
view of the selection of the objects of its 
bounty, it could do so. * * *" [Foot- 
notes omitted. ] 


Similarly, in Soderman v. United States Civil Service Com- 


mission, 313 F. 2d 694, 695 (9th Cir., 1962), cert. den., 372 U. S. 


968 (1963), the Court held: 


‘* * * Tt has also been repeatedly held 
that Congress, in granting to government 
employees a right to compensation from 
the United States, can validly provide that 
the administrative remedy is exclusive, 
and that the decision of the administrative 
body is not subject to review by the.. 
courts. ***" 


11 
In Blanc v. United States, 244 F. 2d 708, 710 (2nd Cir., 1957), 
the widow of a postal employee claimed benefits under the Federal Em- 
ployees' Compensation Act on account of the alleged work-related death 


of her husband. Her claim was denied administratively on the ground 


that the death was not work-related. Subsequently, appellant filed suit 
in the District Court for declaratory judgment asking the Cone in ef- 
fect, to review the administrative proceedings. Her complaint was 
dismissed by the trial court on the ground that it lacked jurisdiction 
over the subject matter of the complaint. On appeal, -the dismissal was 
affirmed, the Court saying: : 


" * * * [T]t has been well settled that, 
when the government creates the right to 
assert a Claim against it, it need not pro- 
vide for a judicial remedy. That applies 
aptly to allowances to federal employees 
under this statute which are grants which 
Congress could make to beneficiaries who 
would be determined in whatever way it 
saw fit to provide. * * * It saw fit, with- 
out creating a right to sue the government 
or to court review of agency action, to 
provide for the allowance of compensation 
benefits promptly to those employees of 
the government which a specially consti- 
tuted agency determined were within the 
statutory category. * * *" 


See also: Gunston v. United States, 358 F. 2d 303 (9th Cir., 1966), 


cert. den., 384 U. S. 993 (1966), affirming 235 F. Supp. 349 (S. D. 
Calif. , 1964). | 


Finally, citing Gordon v. Industrial Accident Commission, 199 
Cal. 420, 249 Pac. 849, appellants assert (brief, p. 10) that because 
the male appellant's injuries resulted from the allegedly deliberate or 
wilfull misconduct of the appellee, they are not estopped by the "ex- 
clusive remedy" provisions of the Federal Employees' Compensation 
Act. Gordon, however, is inapposite. The specific state statutory 
provisions there involved are, as appellants admit (brief, p. 10), not - 


contained‘in the Federal Employees' Compensation Act. Cf. Pfeifer v. 


GMC Truck & Coach Division, 255 F. 2d 40 (6th Cir., 1958). 


CONCLUSION 
Since there is no genuine issue of material fact to be litigated, 
and appellee is entitled to judgment as a matter of law, the order of 
the court below granting appellee summary judgment is in all respects 
proper and should, therefore, be affirmed. 
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